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Foreword

The Criminal Justice and Public Order Act 1994 made important changes to
the right of silence. The accused’s failure during police questioning to
mention facts which are later relied upon at trial, or the accused’s failure to
testify at court, may now be the subject of comment at trial. The court may
draw appropriate inferences. This report examines the effects of these
changes, firstly on the interviewing of suspects at the police station and,
secondly, on proceedings at court. It points to a significant reduction in the
extent to which suspects rely on their right to silence during police
questioning. It is less clear whether the provisions have increased the
numbers of convictions, although it seemed that inferences from silence
could sometimes add weight to the prosecution case.

David Moxon

Head of Crime and Criminal Justice Unit
Research, Development and Statistics Directorate.
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ummary

Since the introduction of the Criminal Justice and Public Order Act 1994
(CJPOA), the failure by an accused to mention facts during police
questioning, which are later relied on at trial, or failure to testify at trial, may
now be the subject of prosecution comment at trial. The court may draw
appropriate inferences from any such failure. Inferences cannot in
themselves provide sufficient evidence for a conviction: a prima facie case
must first be established from other evidence. But inferences may be used to
reinforce the prosecution case or undermine that of the defence.

The research described in this report examined the practical implications of
the new provisions, focusing on:

« the way in which the courts have interpreted the legislation

« the interviewing of suspects at the police station

« the impact of the provisions at court on the prosecution and defence.

The research consisted of:

« an examination of relevant Court of Appeal decisions

« an observational study at 13 police stations. Eight had been included
in a previous study, thereby permitting a direct comparison with the

pre-CJPOA position

« asurvey of investigating officers who had carried out interviews with
suspects

« a series of interviews with CPS staff, defence legal advisers and
members of the Bar.

Court of Appeal decisions

The Court has had the opportunity to address a number of important issues

surrounding the interpretation of the legislation. The main decisions are
summarised below.

vii
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« The Court has held that failure by the police to disclose details of the
prosecution case prior to interview does not make evidence of the
accused’s silence inadmissible. However, the police must provide
enough information to advisers to enable them to advise their clients
properly and must not actively mislead.

o Legal advice to remain silent does not necessarily mean that the
accused’s failure to mention facts later relied on at court is reasonable
and that no inferences can be drawn. It is only one factor in a wider
assessment of whether silence was reasonable; in particular it is
important to consider why the suspect accepted the legal advice.

« The Court has been reluctant to accept other exceptions to the
provisions that might prevent inferences being drawn: for example,
that testifying in court might lead to the accused’s previous
convictions being revealed. The accused’s physical or mental
condition may be appropriate grounds, but only if the defence is able
to call convincing supporting evidence.

« The Court has endorsed a specimen direction to the jury on
inferences from silence produced by the Judicial Studies Board (JSB).
The jury must be reminded that they should not consider the
possibility of inferences unless they are first satisfied that the accused
has a case to answer. Judges should also stress that adverse inferences
should only be drawn if the jury is satisfied that the accused’s failure
to answer police questions could only sensibly be attributed to his or
her having no answer to them or none that would withstand cross-
examination.

« Inferences from an accused’s silence at the police station should not
be drawn where he/she has also refused to testify at trial, because
he/she could not be said to be relying on any fact which he/she had
previously failed to mention. The only exception would be where
he/she sought to rely on facts given in evidence by another witness.

e The European Court of Human Rights has held that the inferences
from silence provisions do not in themselves breach the European
Convention on Human Rights. However, seeking to found a
conviction solely on inferences would be a breach, as would the
drawing of inferences from silence during any period when the
suspect had been denied legal advice.

viii
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Silence at the police station

« The provisions have not led to an increase in demand for legal advice
among suspects held in police custody: around one-third consulted a
legal adviser, with most consultations being face-to-face rather than by
telephone. However, a Law Society scheme to increase
professionalism among legal advisers has led to a significant reduction
in advice given by unaccredited legal representatives.

« Legal advisers are increasingly asking for, and generally being given,
more information about the case against their clients prior to police
interviews. However, suspects without a legal adviser are unlikely to
make similar requests for disclosure.

« Legal advisers reported that they now had to be very careful about
advising their clients not to answer police questions, in view of the
possible implications of silence if the case went to court. They might
still advise silence if there was insufficient police disclosure, the
evidence was weak or their client was vulnerable. Otherwise, they
would advise clients to give an account to the police when
interviewed.

« Both police and legal advisers felt that many suspects, particularly
those who had not been arrested before, did not really understand
the new caution.

« The proportion of suspects who refused to answer some or all police
questions fell from 23 per cent to 16 per cent. The proportion who
gave complete ‘no comment’ interviews fell from 10 per cent to six
per cent.

« The largest drops in the use of silence were among groups who had
previously exercised the right most frequently, namely those held in
Metropolitan Police stations, legally advised suspects, black suspects
and those held for more serious offences.

« Despite decreased reliance on silence, there was no change in the
proportion of suspects providing admissions: this remained at 55 per
cent. The provision of accounts by suspects, even if not amounting to
a confession, was seen as useful by officers as it gave them something
concrete to check up on. If suspects changed their story at trial,
inferences might be drawn.

« Police officers were sceptical about the impact of the provisions on
‘professional’ criminals, who were thought to be continuing their
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policy of not answering questions or to use a range of tactics to
circumvent the new provisions. These included the provision of a
written statement at the start of the interview and a refusal to expand
upon it when questioned.

Although they did not cite any specific cases, legal advisers were
concerned about the potential impact of the provisions on vulnerable
suspects who, because of their suggestibility, might best be advised to
remain silent but might feel pressurised into answering questions.

Nearly 40 per cent of suspects exercising their right of silence were
given ‘special warnings’ under the legislation about the consequences
of failure to account for incriminating circumstances (such as their
presence near the scene of a crime around the time of commission).
Relatively few gave a satisfactory account in response. Failure to do so
could result in inferences being drawn at court.

Since the provisions were introduced, the proportion of silent
suspects who are charged has fallen. This may be because those who
now exercise the right of silence mainly do so where the evidence
against them is weak.

Prosecution and trial

CPS interviewees considered that silence would generally only play a
marginal role in the decision to prosecute, although it could provide
an additional item of evidence on which to base their decision and
could tip the balance in favour of prosecution in some borderline
cases.

They also stressed that, in order for use to be made at court of the
accused’s reliance on facts not previously mentioned, police
guestions had to have been framed in such a way that the accused
had had the opportunity to mention those facts.

The CPS were happy to use the provisions when presenting cases in
the magistrates’ courts, although silence was unlikely to form a
central plank of the case. There was a preference for positive
evidence (such as witness statements) and it was thought that courts
placed more emphasis on this too. Over-reliance on silence might
send out signals that the case was weak. For this reason, some CPS
respondents felt that silence evidence should be mentioned -
although not overplayed — whenever relevant in order that this link
was not automatically made.
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Defence solicitors did not consider that the provisions had had a
major impact at magistrates’ courts because most defendants used to
testify and still did. They reiterated the need for care among police
station legal advisers in counselling silence during police interviews
as they felt that the only grounds for such advice that might be
accepted by the magistrates were insufficient police disclosure or the
vulnerability of the defendant.

Prosecuting barristers’ use of the provisions in the Crown Court
varied and depended upon: the other evidence available and its
probative value; concern that making too much play of the
defendant’s silence might be perceived as unfair by juries; and
personal views about the provisions. For their part, CPS respondents
considered there to be some reluctance by barristers to make much
of the provisions. Barristers generally did not accept this charge. They
considered their use of the provisions to be pragmatic: if there was
advantage to the prosecution case in using them, then they would
generally do so.

Defence barristers considered that the provisions provided a difficult
obstacle and they stressed the problems that legal advice to remain
silent, given at the police station, could cause them at trial. They
might seek to argue that silence was a reasonable response to police
questions because it was exercised on legal advice, but Court of
Appeal decisions on this issue made it unlikely that the argument
would succeed.

Most CPS respondents, barristers and defence solicitors agreed that
fewer defendants are now declining to testify, particularly in the
Crown Court. Statistics on comparable provisions in Northern Ireland
confirm a similar trend. CPS respondents saw considerable advantages
for the prosecution case in the defendant being available for cross-
examination.

Defence counsel stated that they would only advise an accused not to
testify if there were considerable risks (such as inconsistencies in
their story or some form of vulnerability) associated with them being
cross-examined.

Where a defendant had refused to answer police questions or testify,
defence counsel would try to dissuade the jury from drawing adverse
inferences, either by concentrating on other aspects of the case or by
suggesting innocent explanations for silence.

Xi
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« Some defence barristers were concerned that the provisions unfairly
disadvantaged vulnerable defendants, raising the possibility of
miscarriages of justice if innocent defendants came across poorly and
damaged their case.

e« There was a difference of opinion between respondents as to
whether the provisions had, in practice if not in law, shifted the
burden of proof onto the defendant. Those who felt that it had done,
argued that the defendant effectively had now to prove his/her
innocence by accounting for his/her silence. Those who thought the
opposite, argued that the prosecution still had to prove its case
beyond reasonable doubt.

e The provisions, coupled with those of the Criminal Procedure and
Investigations Act 1996, may have reduced the number of last minute
‘ambush’ defences, since any defence raised in this way may now
attract inferences.

« Magistrates were said to be receptive to the provisions although some
CPS respondents and defence solicitors were doubtful about their
impact because magistrates may have viewed silent defendants
unfavourably before they were introduced.

« Judges were depicted as varying in their receptiveness to the new
provisions. However, their directions to juries generally followed the
JSB model. A shortcoming was that the direction did not tell juries
what kind of inferences they were entitled to draw and this may have
caused jurors some uncertainty.

« There was some doubt about the impact of the provisions on juries.
While some respondents felt that juries were suspicious of defendants
who refused to give evidence, there was no knowing whether they
might already have drawn adverse inferences from a failure to testify
before the new provisions were introduced.

« Most respondents were uncertain whether the provisions had led to
more convictions, although a few thought that they had done. More
frequently, they thought that they had enabled the prosecution to
prove its case more readily by adding to the available evidence.
Official statistics provide no evidence of any increase in the
conviction rate. In the Crown Court, the guilty plea rate has fallen
slightly (probably due to procedural changes such as the introduction
of ‘plea before venue’ and the abolition of oral committals). However,
the provisions are likely to bear on a relatively small proportion of
cases and it is unlikely that any changes would show up in aggregate
national figures.
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Conclusions

e The report concludes that the provisions have had a marked impact
on: suspects’ use of silence at the police station; police practices in
relation to interviewing and disclosure; the advice given at police
stations by legal advisers; the proportion of defendants testifying at
trial; the way in which cases are prosecuted and defended at trial; and
on judges’ directions to the jury. This may have introduced
efficiencies in the investigation and prosecution process. Three areas
are mentioned: more productive interviews, as a result of greater
openness between police and legal advisers about the evidence;
greater scope for the investigation of accounts provided by suspects
during interviews; and greater certainty of convictions where silence
augments the other available evidence.

« While the provisions have not led to any discernible increase in
charges or convictions, the hope was that they would make it easier
to secure ‘appropriate’ convictions and the conviction of
‘professional’ criminals. The report suggests that prosecutors are
indeed deploying the provisions as a matter of course in many cases
in which they are relevant, largely to provide supporting evidence.
However, it is not known to what extent magistrates or juries take
silence into account in arriving at their verdicts. Respondents were
sceptical about the impact of the provisions on ‘professional’
criminals.

e« The research raised some concerns about the fairness of the
provisions to defendants. For example, can they be regarded as
practically affecting the burden of proof? Respondents’ views on this
issue appeared irreconcilable. Whatever the answer to the question,
the research provides little basis for suggesting that the provisions
have, in practice, operated unfairly to defendants by, for example,
resulting in a surge of weak cases being brought to court.

« Other concerns related to vulnerable defendants and the possibility of
miscarriages of justice. To date, no such cases have come to light.
Moreover, various safeguards exist, such as the stipulation in the Act
that inferences shall not be drawn where the physical or mental
condition of the accused makes it undesirable for him/her to give
evidence.

« The research also raised concerns about the position of suspects who
choose not to seek legal advice at the police station and whether it is
fair that inferences should be drawn when the suspect has not had
the benefit of advice. However, some suspects in this position may
fully understand the implications of their decision and it would be
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against the interests of justice to impose a blanket prohibition on the
drawing of inferences. The research suggests that these concerns
point to the need to ensure that all suspects are made fully aware of
the meaning of the police caution before any police interviews are
conducted.

e The research points to areas for further work. These are: decision-
making by suspects and defendants and the factors which determine
whether they refuse to answer police questions or testify at trial; the
extent to which the provisions affect vulnerable groups; the impact
on ‘professional’ criminals; the effect of the Human Rights Act 1998;
and (should the restrictions on jury research be lifted) the way in
which juries treat silence evidence.

Xiv



1 Introduction

In April 1995 provisions of the Criminal Justice and Public Order Act 1994
(CJPOA) came into force, which had important implications for suspects
who remain silent either during police interviews or at their trial. The crux
of the new provisions is that the accused’s failure to mention facts during
police questioning, which are later relied upon at trial, or failure to testify at
trial, may now be the subject of prosecution comment. It is open to the
court to draw appropriate inferences. While the legislation does not specify
that these need be adverse to the defendant, the likelihood is that they
would be.

It is important to stress at the outset that the CIPOA has not abolished the
right of silence. As before, a suspect can still choose to remain silent both
during police interviews and when charged, and a defendant can still choose
not to testify in court. However, remaining silent is now a far less attractive
option because there is the risk that it may prejudice the defence case.

The debate leading up to the changes in the law

The 1994 Act followed a long-running and heated debate. It began with a
report by the Criminal Law Revision Committee (CLRC) in 1972, which
recommended a set of changes close to those eventually contained in the
CJPOA. However, opposition to change in Parliament, as well as from
criminal justice professionals and lay opinion, meant that the proposals were
not then implemented. Over the next 22 years the status of the right of
silence continued to be a topic of debate. It was considered by two Royal
Commissions and a Home Office Working Group (HOWG), and was referred
to in many public speeches by politicians, legal professionals and senior
police officers. At one level, the debate revolved around the potential effect
of a change in the law in terms of securing convictions of the guilty. At
another, it was concerned with more fundamental questions about the
implications of change for the central tenet of the adversarial system that the
burden is on the prosecution to prove its case beyond reasonable doubt.*

1. For afull discussion of the issues see Greer, 1990 and Easton, 1998.
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The position of suspects when interviewed by the police has been a central
focus of the debate. Police officers have for long seen suspects’ propensity
to rely on the right of silence as restricting their ability to carry out effective
interviews and obtain evidence through questioning. Professional criminals
and terrorists, in particular, have been described as ‘hiding’ behind silence
and exploiting a weakness in the judicial system (ACPO, 1993). The role of
legal advisers has also been a source of contention for the police. A number
of studies have shown that suspects receiving legal advice are far more likely
to remain silent during interviews (Moston et al., 1992; ACPO, 1993), leading
to claims that legal advisers routinely advise silence to obstruct police
guestioning. It has been argued that the level of safeguards for suspects
provided by the Police and Criminal Evidence Act 1984 (PACE) means that
they are adequately protected without needing the additional protection of
the right of silence. Access at any time to free legal advice, the tape
recording of police interviews and limits on the time that can be spent in
custody have been seen as providing sufficient protection for suspects. It has
been argued that, under these conditions, only the guilty would seek to
shelter behind silence when facing police questions (Hurd, 1996).

In contrast, proponents of the right of silence see it as an important
safeguard for the accused. Both the Royal Commission on Criminal
Procedure (RCCP) (1981) and the Royal Commission on Criminal Justice
(RCCJ) (1993) argued against any changes which would put pressure on
innocent — especially vulnerable — suspects to respond to police questions
and unwittingly incriminate themselves. The possibility of an increase in
convictions as a result of any change in the law was seen to be outweighed
by the risk of future miscarriages of justice. Other commentators have
disputed that the right of silence leads to offenders avoiding conviction.
Indeed, the research evidence suggests that those using silence are more
likely to be charged than other suspects and are as likely as other defendants
to be found guilty in court (Moston et al., 1992) or more so (Phillips and
Brown, 1998). Furthermore, it has been contended that, for the minority of
criminals who could be classed as ‘professional’ and who exercise silence in
a calculating manner, changes in the law would be unlikely to alter their
practice. For them the benefits of remaining silent would be likely to
continue to outweigh the possible disadvantages (RCCP, 1981; Zander,
1994).

Arguments against retaining the right of silence in relation to trial at Crown
Court or magistrates’ courts have tended to focus on ‘ambush defences’
(CLRC, 1972; Hurd, 1996). These are defences of which the prosecution had
no prior notice, which are raised for the first time at trial. Their essence is
that, at the time of the police interview, the suspect was aware of the facts
on which he or she later relied but failed to mention them (for a fuller
definition see Leng, 1993). By waiting until court to disclose the defence, the
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police have been deprived of the opportunity to investigate its authenticity.
In the interim, the defendant has had time to prepare for trial and brief
witnesses, with the result that the prosecution is hampered by the late
disclosure. The use of the right of silence in this way has been viewed as a
cynical exploitation of the legal process (CLRC, 1972; HOWG, 1989). In
contrast, those championing the right of silence have argued that the reform
lobby have not proved that ambush defences are a serious problem (Leng,
1993). Indeed, while evidence from the Crown Court has indicated that up to
one in ten cases involved ‘defences sprung on the prosecution at the last
moment’, such cases were more likely to end in conviction than acquittal
(Zander and Henderson, 1993). Leng (1993) has also queried whether many
such defences can truly be described as ‘ambushes’. For example, they might
rely largely on assertions by the defendant which are essentially unprovable,
rather than upon facts known to the defendant at the time of interview. Many
might better be categorised as ones unanticipated by the prosecution.

The debate on the right of silence has also touched on fundamental issues
concerning the nature of an adversarial criminal justice system (Dennis,
1995). Those opposed to reform emphasise the integral part which the right
plays in a system under which it is incumbent upon the prosecution to
satisfy the burden of proof without assistance from the accused. Any
modification which allows a suspect’s silence to be used against him or her
has been viewed as shifting the burden onto the defendant to demonstrate
his or her innocence. So too has any amendment which means that a suspect
is expected to answer the charges before hearing the evidence against him
or her (RCCP, 1981). Particular fears have been expressed that allowing
inferences to be drawn from silence would make it easier for the
prosecution to establish guilt in weak cases and increase the risk of innocent
people being wrongfully convicted (Greer, 1990). There has also been some
concern that interfering with the right of silence might be the thin end of
the wedge and that other fundamental elements of the adversarial system
would then come under attack (Greer, ibid.).

In contrast, those (like the members of the CLRC) who supported reform of
the right of silence, have emphasised that the criminal justice system serves
the public interest by convicting the guilty as well as protecting the
innocent. Drawing on the work of the 19th century jurist and philosopher
Jeremy Bentham (1825), it was argued that a defendant should be expected
to testify at court, as the resulting testimony was the best form of evidence
on which to base a trial. To deny the court this indispensable source of
evidence was seen by Bentham as misguided, since it could lead to more
draconian methods being used by the state to secure evidence (Easton,
1998). Rules allowing silence at trial, or the refusal to testify, were viewed as
undermining the integrity and accuracy of the trial, as they preserved values
which were extrinsic to determining the truth (Greer, 1990). Those wishing
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to emphasise the apparently illogical situation in which an innocent person
could decide to remain silent in the face of allegations, were able to draw on
Bentham’s declaration that: ‘innocence claims the right of speaking, as guilt
invokes the privilege of silence’ (Bentham, 1825). This view — that only the
guilty have something to hide — has been invoked many times since by those
supporting the restriction or abolition of the right of silence.

The intention to modify the right was finally announced in 1993 by the then
Home Secretary, Michael Howard, at the Conservative Party conference. The
Criminal Justice and Public Order Bill was introduced to Parliament in the
autumn of that year and gained Royal Assent in November 1994. The
inferences from silence provisions came into force in April 1995.2

The CJPOA provisions

Those suspected of criminal wrongdoing can be said to have a right of
silence at three stages in the criminal process. Firstly, there is a right to
silence prior to arrest. Thus, people do not have to speak to police officers if
stopped and questioned in the street. Secondly, silence may be exercised by
persons under arrest, who are questioned by police officers while in
custody. Thirdly, there is a right to silence at trial, when the defendant may
decline to give evidence or answer questions. The CIJPOA does not affect the
first of these situations. However, the provisions are relevant after arrest and
at the trial stage.

In considering the CJPOA provisions, it is necessary to make a distinction
between the ‘right of silence’ and the ‘privilege against self-incrimination’
(Greer, 1990; Easton, 1991). As already stressed, the former has not been
abolished. However, the provisions have affected the latter. The privilege
against self-incrimination may be taken to refer to the individual’s freedom
not to divulge information which might be incriminating and, following on
from this, the right that no adverse consequences should ensue as a result of
exercising that choice. The CJPOA provisions alter this situation by enabling
magistrates’ courts or juries in Crown Court trials to draw such inferences as
‘appear proper’ in the circumstances where the accused relies at trial on
facts not mentioned during interview or declines to testify at court. The
prosecution may draw attention to the defendant’s use of silence, as may
judges in their summing up to the jury.

There are four situations in which the provisions of the CIPOA make it
permissible for juries or magistrates to draw inferences.® Three of these
relate to silence during police questioning and the fourth to silence at trial.

2. The decision to amend the right of silence in England and Wales follows other similar changes in Northern Ireland
and Singapore (see Jackson, 1991 and Yeo, 1983).
3. The full text of the relevant provisions of the CIPOA is given in the Appendix.
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Failure to mention facts when questioned or charged (s.34)

In order for this provision to be operative a number of preconditions must
be satisfied (s34(1)):

« the accused must have been questioned about an offence by the
police and the questioning must have been carried out under caution

« the constable carrying out the questioning must be trying to discover
whether or by whom the offence was committed

« the accused failed to mention when questioned a fact later relied on
in his or her defence in criminal proceedings

« the fact was one which, in the circumstances existing at the time, the
accused could reasonably have been expected to mention when
questioned.

The provision also applies to silence at the point that the accused is charged
with an offence or officially informed that he might be prosecuted.

There are a number of stages in proceedings at which inferences may be
drawn, but the most common situation is likely to be where a court or jury is
determining whether the accused is guilty of the offence charged
(s.34(2)(d)). Inferences may also be drawn at the point at which the court is
deciding whether there is a case to answer and in certain other specified
circumstances in serious fraud cases and transfer for trial proceedings
(s.34(2)(a) and (b)). Whether a court does in fact decide to draw inferences
is a matter of discretion.

The inferences which may be drawn from the accused’s silence are ‘such ....
as appear proper’. The Act does not state that any inferences which are
drawn need necessarily be adverse to the accused. In practice, however,
they are unlikely to be favourable. It was left to the courts to evolve
guidelines in this area. As Pattenden (1995) has noted, this is primarily a task
for the Court of Appeal, Criminal Division, when considering appeals from
the Crown Court. Because magistrates’ courts do not give reasons for
decisions, there is limited scope for an appeal on the manner in which the
lower courts’ discretion to draw inferences is exercised.

It is clear from the Act that a court cannot find a case to answer against an
accused person or convict him or her solely on the basis of an inference
drawn under section 34 (see s.38(3)). The question then arises of whether

4.  The caution contained in Code C to the Police and Criminal Evidence Act 1984 has been amended to take account
of the changes made by the CJPOA. It is now in the following terms: “You do not have to say anything. But it may
harm your defence if you do not mention when questioned something which you later rely on in court. Anything
you do say may be given in evidence”.
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the inference that may be drawn from the assertion of a late defence is
simply that the defence is not credible or whether it is possible to go further
and treat the failure to mention such a defence earlier as one item of
evidence pointing towards guilt. Card and Ward (1994) have suggested that
the distinction between disbelief of a specific fact relied upon by the
defence and positive proof of guilt is more semantic than real, in that the
one inevitably leads to the other. Pattenden (1995) has also suggested that
the accused’s silence may be treated as one of a number of items of evidence
which may help the Crown establish a prime facie case and augment the
prosecution evidence at the trial itself. Judicial interpretation also seems to
support this view. In the Northern Ireland case of R. v. Murray (1991) the
Court of Appeal stated that: “[I]f aspects of the evidence .... clearly call for
an explanation which the accused ought to be in a position to give, if an
explanation exists, then a failure to give an explanation may as a matter of
common sense allow the drawing of an inference that there is no
explanation and that the accused is guilty”. Court of Appeal decisions are
considered in more detail in Chapter 2.

Failure to account for objects, substances or marks (s.36) or for
presence at a particular place (s.37)

The rationale underlying ss.36 and 37 and the circumstances in which
inferences may be drawn are identical and these sections will therefore be
treated together. Section 36 allows the court to draw such inferences as
appear proper from a failure by an accused to account for any object
(including a mark on any such object), substance or mark which is:

« on his or her person

« inoron his or her clothing or footwear

« is otherwise in his or her possession

« isinany place in which the accused is at the time of arrest.

Inferences may also be drawn from the suspect’s failure to account for the
condition of his or her clothing or footwear.

Similarly, section 37 allows a court to draw such inferences as appear proper
where the accused fails to account for his or her presence at a place at the
time or about the time of the offence for which he or she has been arrested
is alleged to have been committed. At common law it has for long been
settled that it is permissible to draw inferences from incriminating
circumstances (e.g. the acccused’s presence near the scene of a crime) and
this remains the case. These sections strengthen the common law position
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by allowing the accused’s failure to account for any of the incriminating
factors also to provide circumstantial evidence of guilt (Pattenden, 1995).

In relation to both sections 36 and 37 there are a number of preconditions
which must be satisfied before any inferences can be drawn:

« the accused must have been arrested and cautioned

« the arresting officer or another constable investigating the case must
reasonably believe that the incriminating circumstances (e.g. marks
on clothing or the accused’s presence near the scene of the offence)
may be due to the participation of the person arrested in an offence
specified by the constable®

« the constable must inform the accused person after his or her arrest
of this belief and request him or her to account for the incriminating
circumstances

« the accused must fail or refuse to do so.

More details of the procedures which a constable must go through in order
to make $5.36 and 37 operable are laid down in paragraph 10.5B of Police
and Criminal Evidence Act Code of Practice C. This requires the constable to
issue a ‘special warning’ during the course of the interview which tells the
accused in ordinary language what the effect would be of failure or refusal to
account for the incriminating circumstances. The accused must also be told
that a record is being made of the interview and that it may be given in
evidence if he or she is brought to trial.

The stages in proceedings at which inferences may be drawn under ss.36
and 37 are the same as under s.34. However, unlike .34, which requires the
defendant to rely on a fact not previously disclosed during interview in order
for inferences to be drawn, there is no requirement for the defendant to try
to account at trial for the incriminating circumstances covered by ss.36 and
37. It is sufficient to invite the drawing of inferences that the accused failed
to provide an explanation when interviewed. This strongly suggests that the
inferences which may be drawn under these sections relate to the guilt of
the accused rather than to the credibility of any defence raised at trial. If this
were not the case, these sections would have little value since they would be
restricted to those cases in which the defendant opted at trial to provide an
explanation for the incriminating circumstances (Pattenden, 1995).

5. S8.37 is narrower than s.36: while the latter refers to ‘an offence specified by the constable’ (which may not be the
offence for which the accused has been arrested), s.37 only applies to ‘the offence’ for which the accused has been
arrested (Dodds, 1995).
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Silence at trial (s.35)

Section 35 deals with an accused’s silence at trial and relates both to a
refusal to be sworn or, having been sworn, to a refusal to answer any
particular question. In order for the provision to be operative, the accused
must have been made aware that the stage in proceedings at which he or she
can give evidence has been reached and he or she must have chosen not to
do so. A court or jury may draw such inferences as appear proper from any
such refusal (s.35(2)). The provision is circumscribed in a number of
respects:

« it does not apply to defendants aged under 14°

o it does not apply where the defendant’s guilt is not an issue (e.g. in
Newton hearings)

e it does not apply where the physical or mental condition of the
accused make it undesirable for him or her to give evidence

e Wwhere any particular questions are refused during the trial, no
inferences may be drawn where there is good cause for the refusal
(e.g. the questions relate to the accused’s previous convictions or the
court has exercised its discretion to excuse the accused from
answering).

As with ss.34, 36 and 37, inferences drawn from a refusal to testify or to
answer particular questions are not on their own sufficient to convict the
accused (s.38(3)). The Northern Ireland experience of similar provisions
introduced there in 1988 suggests that a prima facie case must first be
erected from other evidence. This must be a ‘clear prima facie case’ rather
than a bare prima facie one.” Once this has been done, the accused’s refusal
to testify can be used to reinforce the prosecution case or to undermine that
of the defence. It would also appear, based on the same Northern Ireland
authorities, that the inference which is drawn need not necessarily relate to
specific facts asserted in the prosecution or defence case but may be a
general inference of guilt. Thus, once a prima facie case exists, the court is
entitled to conclude from the accused’s failure to testify that he or she is
guilty (Pattenden, 1995). However, there is the important caveat that an
inference can only be drawn where the accused is in a position from within
his or her own knowledge to deny, explain or answer the prosecution
evidence against him or her (Pattenden, ibid.).

6.  The exemption of under 14s from the inferences from silence provisions was repealed by section 35 of the Crime
and Disorder Act 1998. Data for the present study were collected before this provision came into effect.
7. See Murray v. DPP (1993) 97 Cr. App. R. 151.
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Aims of the research

The aim of the research described in the remainder of this report is to examine
the practical impact of the provisions described above. One important focus is
their effect on the interviewing of suspects. The report examines how police,
suspects and legal advisers may have altered their practices as a consequence
of the possibility that inferences may now be drawn from the suspect’s refusal
to answer police questions. The other important issue which the report looks
at is the use of the provisions at court and, particularly, the extent to which
the prosecution are deploying them to help secure convictions. It also
examines how the courts have interpreted key aspects of the new legislation.

Methodology

The study drew upon four sources of data in order to address these aims:
reports of court decisions (primarily those of the Court of Appeal Criminal
Division); observation of the processing of suspects in custody areas;
responses to questionnaires issued to investigating officers; and interviews
with a range of criminal justice professionals.

Higher Court decisions

In order to establish how the courts have been interpreting the legislation,
reported higher court decisions were examined. This exercise yielded
information about a number of issues including: the circumstances in which
evidence of the accused’s silence during police questioning is admissible;
the judge’s direction to the jury; the relationship between pre-trial silence
and silence at trial; and the implications of the European Convention on
Human Rights for the legislation.

The observational study

Observation of the processing of suspects was conducted in the custody
areas of 13 police stations in ten police forces. This formed part of a wider
study of the impact of changes in the Police and Criminal Evidence Act
Codes of Practice, which were introduced in 1995. Home Office observers
were present in the custody areas of each station every day between the
hours of 0900 and midnight (later if it was busy) for a period of three weeks.
A minimum of 300 hours observation was therefore carried out at each
station, with a combined total of around 4,100 hours at all 13 stations.
During this time 3,950 detainees passed through police custody. Observers
collected data on the sex, age and ethnic group of suspects, the provision of
legal advice, police interviews and case outcomes. The fieldwork period ran
from the middle of August 1995 until the end of February 1996.

8. Foradiscussion of the issues surrounding the conduct of observational work in police stations see Phillips and Brown (1997).
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The investigating officer survey

A self-completion questionnaire was given to the police officer responsible
for each case in the observational study. The observers were responsible for
issuing questionnaires and for ensuring their return. The questionnaire’s
central focus was the police interview (where conducted) and included
guestions on admissions made by suspects, the exercise of the right to
silence, and the issuing of ‘special warnings’ (see above in relation to ss.36
and 37 of the CJPOA). Questionnaires were returned in 90 per cent of cases
(3,537 out of 3,950).

It was possible to make a detailed comparison between the results of the
investigating officer survey in the present study and a similar survey carried
out before the implementation of the CJPOA by Phillips and Brown (1998).°
The comparison is based upon eight stations which featured in both Phillips
and Brown’s research and the present study.’® Both studies used the same
methodology to collect their data and provided detailed information about
the detention of suspects, including the exercise of the right of silence.

Interviews with criminal justice practitioners

A series of semi-structured interviews was conducted with police officers,
legal advisers, Crown Prosecution Service (CPS) officials and barristers, both
on the prosecution and defence sides. These interviews were conducted in
some of the ten police force areas covered by the observational study and
investigating officer survey. All the barristers interviewed were based in
London, Manchester, Newcastle, Cambridge or Southampton. Table 1.1
provides details of the number of interviews conducted with each group of
practitioners.

Table 1.1: Coverage of criminal justice practitioners in interviews

Interviewees Total number of interviews
Police officers 82
Legal advisers 19
CPS lawyers and case workers 34
Barristers 18
Total 153

9.  The fieldwork for Phillips and Brown’s study was carried out between September 1993 and March 1994.
10. These were: Luton (Beds); Rochdale and Stretford (Greater Manchester); Beaumont Leys (Leics); Croydon and
Hackney (Metropolitan); Gateshead (Northumbria); and Queen’s Rd (West Midlands).

10
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Structure of the report

Chapter 2 looks at Court of Appeal judgements which have dealt with the
interpretation of certain of the CJPOA provisions, as well as considering the
implications of the European Convention on Human Rights for the
legislation. Chapter 3 examines the impact of the CJPOA provisions on
suspects in police custody. It looks at what effect the changes have had on
the provision of legal advice to suspects, the rate at which suspects exercise
their right of silence during police interviews and what influence, if any, the
provisions have had on the decision whether to bring charges. Chapter 4
considers the role the CIJPOA provisions now play in the trial process. In
particular, it looks at the decisions made by CPS lawyers and officials and the
experiences of defence and prosecuting barristers. The main findings of the
research and their implications are discussed in Chapter 5.

1
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2 Court of Appeal decisions

Birch (1999c) has noted that issues relating to the inferences from silence
legislation — particularly section 34 — have frequently been targeted in
appeals. As a result, the Court of Appeal has had the opportunity to address
a number of important issues surrounding the interpretation of the
legislation. Some knowledge of the Court’s decisions is necessary in order to
understand practitioners’ approaches to the provisions (particularly in
relation to their operation at court).*

Pre-interview disclosure by the police

The issue of the extent to which the police should disclose information
relating to the case against the suspect has acquired particular significance
since the new provisions were introduced. While the police have no duty
under PACE to provide pre-interview disclosure of their case, it has been
argued that insufficient disclosure by the police should make evidence of the
accused’s silence inadmissible. The basis for this argument is that it is
reasonable for suspects to remain silent in the face of police questions until
they know the evidence against them. The Court of Appeal rejected this
argument in R. v. Argent (1997),"2 stating that the crucial issue is whether
the police have given sufficient information to enable legal advisers to advise
their clients properly. This was a matter for the jury to consider when
deciding the wider question of the reasonableness (or otherwise) of the
accused’s conduct (see also R. v. Kavanagh (1997)). The kind of
circumstances in which the provision of information might be so deficient as
to make silence a reasonable response were considered in R. v. Roble (1997)
Rose L.J. stated that:

“Good reason may well arise if, for example, the interviewing officer
has disclosed to the solicitor little or nothing of the nature of the case
against the defendant, so that the solicitor cannot usefully advise his
client, or where the nature of the offence, or the material in the
hands of the police is so complex, or relates to matters so long ago,
that no sensible immediate response is feasible.”

11. For a detailed critique of the case law in this area see Pattenden (1995), Sharpe (1998) and Birch (1999c).
12. The dates given against cases reflect the date of the case report (usually in Criminal Law Review) rather than the
year that the case was actually heard.

13
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However, the Court of Appeal has rejected suggestions that section 34 of the
CJPOA in particular implied a duty on the police to give as full pre-interview
disclosure as possible. The Court’s view was that the only duty of the police
was not to actively mislead the suspect (see R. v. Imran and Hussain (1997)).

Reasonableness of the accused’s conduct

Section 34 states that inferences may be drawn from an accused’s failure, on
being questioned by the police before charge or on being charged, to
mention a fact which ‘in the circumstances existing at the time the accused
could reasonably have been expected to mention’. In R. v. Condron and
Condron (1997) the appellants argued that the question of drawing
inferences from silence should not have been put to the jury because they
had been silent on legal advice and it was therefore not reasonable to expect
them to have mentioned the facts in question. The Court of Appeal rejected
this argument, stating that the nature of any legal advice given was one
factor to be considered in a wider assessment of the reasonableness of an
accused’s conduct in staying silent. This assessment was a question of fact
for the jury.

A similar line of reasoning was followed in R. v. Roble (1997). It was held that
legal advice to remain silent was not in itself to be regarded as sufficient
reason for not mentioning facts relevant to the defence. The evidence
generally had to go further and indicate the reason for that advice, because
that was relevant when the jury were assessing the reasonableness of the
accused’s conduct in remaining silent.®® In this case, the solicitor was not
called to give evidence and the only evidence which the jury had came from
the appellant, who simply stated that he had been advised to remain silent.
In the absence of any reason for that advice, it was held that this was unlikely
to inhibit the jury from drawing adverse inferences. The trial judge was
therefore correct to direct the jury that it was open for them to draw such
inferences. More recently, in R. v. Taylor (1999), the Court held that a similar
argument to that put forward in the above cases could not hold water where
the accused had already indicated that he intended to remain silent during
interview for reasons unconnected with the legal advice he had received.

In R. v. Argent (1997) the Court held that the consideration by the jury of
whether the accused could reasonably have been expected to mention a
particular fact, should take the accused’s personal characteristics into
account and should include broad reference to the circumstances at the time
of questioning.

13. The issue of adducing evidence in court of the advice given by solicitors has arisen in several right of silence cases.
In her commentary on the R. v.Roble case, Birch (1997) notes that waiving professional privilege by allowing the
defendant’s solicitor to give evidence in court may expose other aspects of the advice given, which the defence may
prefer to keep to themselves. If the defendant seeks to give evidence of the legal advice received, he or she may fall
foul of the hearsay rule (R. v. Davis (Desmond) (1998)).

14
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Exceptions to the provisions

In a number of appeals, attempts have been made to establish exceptions to
the ambit of the provisions. The Court of Appeal has mostly rejected these
arguments. As noted above, silence on the basis of legal advice is unlikely to
be seen as sufficient justification for not mentioning matters relevant to the
defence (see Condron and Condron). What is important is the reason for
that advice and why the defendant relied upon it. These are questions of fact
to be decided by the jury. Similarly, insufficiency of police disclosure will not
be an automatic ground for ruling silence evidence inadmissible (see above).
Again, this should be a question of fact, to be considered by the jury (see
Argent).

It was established in R. v. Cowan, Gayle and Ricciardi (1996) that the
defence could not escape the possibility of inferences being drawn under
s.35 by arguing that the defendant’s failure to testify was based on the fear
that his previous convictions might be put to him. The same issue was also
dealt with in R. v. Taylor (1999). There the difficulty was noted that the
defendant would already have been given the mandatory warning under
s.35(2), in the presence of the jury, of the risk that he would be running by
not testifying. If he then chose not to testify on the basis that evidence of
past discreditable conduct would prejudice the jury, it would be difficult for
the judge, when directing the jury against drawing inferences, to give no
reasons for this instruction. Yet, in giving reasons, he might create the very
prejudice which the defendant sought to avoid.

In a series of cases (R. v. Pointer (1997), R. v. Gayle (1999), R. v.
McGuinness (1999), R. v. loannou (1999) and R. v. Odeyemi (1999)), the
defence has sought to rely on technicalities either in the PACE Codes of
Practice or in s.34(1) of the CJPOA to argue that the circumstances of the
police interview should prevent the drawing of adverse inferences. Under
PACE Code C (11.4) a police officer should cease interviewing once he or
she believes that a prosecution should be brought and that there is
sufficient evidence for it to succeed. The suspect should first be asked if he
or she has anything further to say. S.34(1)(a) of the CIPOA refers to the
accused’s failure to mention facts when being questioned by a constable
‘trying to discover whether or by whom the offence had been committed’.
In the above cases, it has been argued that inferences should not be drawn
from silence where an officer carries out or proceeds with an interview
when he or she already believes there is sufficient evidence for a successful
prosecution. Furthermore, it has been argued that questioning in such
circumstances falls outside of s.34(1)(a), because the officer could not
realistically be said to be seeking to discover whether an offence has been
committed and by whom.

15
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Birch (1999a) has drawn attention to some inconsistencies between the
cases in this area. However, there seems to be some consensus that
interviewing continues to be proper so long as the officer has not
completely closed his or her mind to the possibility that the suspect may
have an innocent explanation to offer, albeit that the evidence appears
strong. In this situation, he or she could still be said to be “trying to discover
whether or by whom the offence has been committed”. However, the cases
seem to indicate that, if the interview is indeed shown to have been
conducted improperly, it would be difficult to argue that any part of it
should be admitted for the purposes of drawing inferences.

Cases in which the accused’s physical or mental condition are a cause for
concern have also been the source of defence argument that it is undesirable
for inferences to be drawn. However, it seems clear from the case of R. v. A
(1997) that the Court of Appeal will only interfere in the trial judge’s
decision under section 35(1) as to whether it was undesirable for a
defendant to give evidence on the basis of his or her physical or mental
condition, if that decision was manifestly unreasonable. Where the defence
is seeking to exclude the defendant from the operation of the provisions on
the basis of his or her mental condition, it is up to the defence to call
evidence relating to this issue. There is no obligation on the court to
investigate the defendant’s physical or mental condition of its own motion
and, hence, no grounds for the court to depart from the position that it is
open to them to draw such inferences as appear proper. In R. v. Friend
(1997) such evidence was called in the case of a defendant aged just over 14
charged with murder. Expert psychological testimony was given that the
defendant’s mental age was around nine and that he would find giving
evidence difficult. The judge rejected a submission that the jury should not
draw inferences from his failure to give evidence before a jury and this
decision was upheld on appeal. The Court of Appeal affirmed that they
would only interfere with the trial judge’s decision if it was manifestly
unreasonable. They also held that the trial judge was correct in taking
account of other evidence about the conduct of the accused before and after
being interviewed by the police and the interview itself, as well as the
expert psychological testimony. The Court accepted that there were
circumstances where it would be undesirable for an accused to give
evidence (for example, where this might trigger an epileptic attack) but held
that there was no ‘right’ test to be applied. Short of a ruling that it is
undesirable for an accused to give evidence, it therefore appears open to a
jury to draw such inferences as appear proper from a failure to give
evidence.

If it appears that the statutory preconditions for the drawing of inferences

are not met (see Chapter 1) the judge should refrain from putting the
question of inferences to the jury (see, for example, R. v. Pointer (1997)).

16
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Judge’s direction to the jury

Before the formulation of a specimen direction to the jury by the Judicial
Studies Board (JSB) in 1995, directing a jury on this new area of law was a
potentially difficult task for trial judges. For example, in R. v. Byrne (1995)
the Court of Appeal held that the trial judge failed to make it sufficiently
clear that the defendant was still entitled to remain silent under the new
legislation and that a jury could draw inferences if they concluded that a
defendant’s silence in court could only sensibly be attributed to him or her
having no answer to questions.

In R. v. Cowan, Gayle and Ricciardi (1996), the Court of Appeal considered
the JSB specimen direction in relation to section 35 and concluded that it
was generally a sound guide. The Court’s approach in Cowan has since been
followed in other appeals concerning the direction given in cases involving
an accused’s silence at trial (e.g. see R. v. Melville (1997) and R. v. Alford
Transport Ltd (1997)). In R. v. Birchall (1999) the Court considered the
implications of the omission of one of the essential elements of the direction
— in this instance, the requirement to remind the jury that they must find
there to be a case to answer on the prosecution’s evidence before drawing
an adverse inference. The Court held that the departure by a trial judge from
the prescribed formula of words would by no means always justify the
upsetting of a jury’s verdict. In this instance, however, the Court considered
that it was essential to the interests of justice that a jury should not start to
consider whether they should draw inferences from the accused’s failure to
testify until they had concluded that there was a case to answer. As Birch
(1999b) has noted, if this were not done, there is the risk that a defendant
might be convicted wholly or mainly on the basis of his or her silence at trial.

In R. v. Condron and Condron (1997), the Court affirmed the JSB’s
specimen direction in relation to section 34, adding that the jury should be
told that they should not draw an adverse inference unless they concluded
that the defendant’s failure to mention facts later relied upon could only be
sensibly attributed to his or her having no answer to police questions, or
none that would withstand cross-examination. In R. v. McGuinness (1999) it
was contended by the defence that the trial judge should go further and
direct the jury that they should only draw an adverse inference if they
concluded that the only reason for the accused relying on facts not
mentioned during the police interview was that he or she had fabricated the
evidence subsequently. Following the judgement in R. v. Cowan, Gayle and
Ricciardi (1996), this argument was rejected. (See also R. v. Roble (1997)
and R. v. Beckles and Montague (1999) to similar effect.) In R. v. Daniel
(1998) the Court of Appeal considered that the jury should also have been
directed that they might draw an adverse inference if they concluded that

14. The JSB direction lays down the procedure which the trial judge should follow when putting the question of
inferences from silence to the jury.
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the accused’s reticence during the police interview was due to
unwillingness to be subjected to further questioning, or that he had not
thought out all the facts, or that he did not have an innocent explanation to
give.

In R. v. Nickolson (1999) the Court of Appeal emphasised that, in directing a
jury as to the drawing of inferences under s.34, the judge should make it
clear that inferences should only be drawn where there had been a failure on
the part of an accused to mention when questioned any fact relied on in his
or her defence. A distinction needed to be drawn between this and the
situation in which, during the trial, an accused simply offered a theory or
speculation, which had not been raised earlier, to account for incriminating
evidence.

The issue of what constitutes a “fact” within the meaning of section 34 was
also considered in R. v. Mountford (1999). Here, the Court of Appeal held
that the particular fact which the appellant had failed to mention in police
interview comprised his defence to the charge against him. The jury could
not have rejected the appellant’s reason for failing to mention the fact in
guestion without also rejecting the truth of the fact (and therefore his
defence). Consequently, in the Court of Appeal’s view, there was no
evidential basis upon which the question of section 34’s application could
have been resolved as an independent issue in the case, and thus adverse
inferences could not be employed as additional support for the prosecution
case. In failing to point this out to the jury, the trial judge had erred and
accordingly the conviction was quashed.

Relationship between pre-trial silence and silence at trial

In R. v. Moshaid (1998) the Court of Appeal held that where an accused had
given a ‘no comment’ interview and then had neither called nor given
evidence at trial, section 34 of the provisions was inapplicable since he
could not be said to be relying in his defence on any fact which he had
previously failed to mention. However, section 35 might be applicable.
Similarly, where a defendant had been silent at the police station and at trial,
and the defence’s intention was simply to put the prosecution to proof, no
inference could be drawn under section 34. But, a section 34 inference
could be drawn if the defence sought to rely on a fact by way of evidence
given by another witness for either the defence or the prosecution. Thus, in
R. v. Bowers, Taylor and Millan (1998) the Court of Appeal held that a fact
relied on may be established by the defendant himself in evidence, by a
witness on his behalf, or by prosecution witnesses, either in cross-
examination or examination in chief.
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In R. v. McGarry (1999) a rather different situation arose. The accused had
given a statement at the police station, setting out a defence of self-defence
to a crime of violence, but made no other comment. He relied on the same
defence at trial. There was the danger that the accused’s reticence at
interview might be held against him by the jury. However, he could not be
said to have been relying on any new facts at trial and the prosecution did
not therefore invite the drawing of inferences and no judicial direction was
provided. It was held by the Court of Appeal that, as this was a case falling
outside of s.34, the trial judge should have directed the jury, as required by
common law, that they should not draw adverse inferences.

The provisions and human rights

The human rights implications of the provisions (in terms of whether they
infringe the right to a fair trial) have been considered by the European Court
of Human Rights, most notably in the Northern Irish case of John Murray v.
United Kingdom (1996). However, on occasion the Court of Appeal has also
drawn attention to human rights issues.

The Murray case was primarily concerned with the relationship between
denying a suspect access to legal advice for up to 48 hours (permissible
under the Prevention of Terrorism (Temporary Provisions) Act 1989) and the
drawing of inferences from silence under the terms of the Northern Ireland
‘right of silence’ provisions.** The European Court held that, while a system
under which inferences could be drawn from silence did not itself constitute
a breach of the European Convention on Human Rights, to deny access to
legal advice when operating such a system was a breach of the Convention.

In addition, the Court thought that to base a conviction solely or mainly on
the accused’s silence was incompatible with the Convention. While the
terms of the CJPOA 1994 provisions ensure that a conviction cannot be
based solely on inferences from silence (see section 38(3)), it is a possibility
that a conviction could be based mainly on such inferences. For the
provisions place no limit on the weight of any inferences drawn, irrespective
of the strength of the rest of the prosecution evidence.*®

The Human Rights implications of the provisions were also recognised in R.
v. Birchall (1999) (see above). The Court noted the danger that the
inferences from silence provisions might lead to wrongful convictions and
stressed the need for juries to be properly directed. In this instance the jury
should have been told that they should first be satisfied that the prosecution

15. The Northern Ireland provisions, which are contained in the Criminal Evidence (Northern Ireland) Order
introduced in 1988, are broadly similar to those contained in the CIPOA.

16. However, Birch (1999c) has expressed the view that it is unlikely that silence evidence would form the main
evidence in a case. The JSB specimen direction appears to confine it to a supporting role: jurors are told that they
may take silence evidence into account as "some additional support" for the prosecution case.
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had established that there was a case to answer before starting to consider
whether they should draw inferences from the accused’s failure to give
evidence at trial. As Birch (1999b) has noted, one function of this safeguard
is to ensure that defendants are not convicted wholly or mainly on the basis
of silence, which would be incompatible with the immunities afforded by
the European Convention on Human Rights.

The human rights implications of the inferences from silence provisions may
be raised more frequently once the Human Rights Act 1998 is implemented
in October 2000. The Act will allow challenges under the European
Convention on Human Rights to be mounted in domestic courts. In addition,
there are further cases from the United Kingdom currently before the
European Court of Human Rights, notably the Condron and Condron case
(see above). The application in this case concerns the extent to which it is
permissible for juries, which do not provide written reasons for their
decisions, being asked to draw inferences from the accused’s silence during
police questioning, where silence had been exercised following legal advice.
Birch (1999c) has noted that the European Court was clearly influenced in
the Murray case by the fact that inferences were drawn by an experienced
judge during a Diplock trial in Northern Ireland and that judges provide
reasons for their decisions.
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3 Silence at the police station

This chapter examines the impact of the inferences from silence provisions
on suspects in police custody. It looks first at the issue of legal advice and
the influence the provisions have had on legal advisers’ dealings with their
clients and investigating officers. It then examines whether there have been
any changes in the extent to which silence is now used by suspects in police
interviews. Finally, the chapter looks at whether the provisions have affected
the number of suspects charged by the police.

Legal advice and the right of silence
The provision of legal advice

Previous studies have shown that a minority — albeit a substantial one — of
suspects receive legal advice while in custody (Bottomley et al., 1989,
Sanders et al., 1989, Brown, 1989). Despite the right of silence provisions
leading to greater significance being accorded to what suspects say or do not
say during police interviews, there appeared to be no significant rise in the
proportion of suspects requesting and receiving legal advice. Thus, around
40 per cent of suspects interviewed by the police received legal advice in
both the present study and the pre-CJPOA study conducted by Phillips and
Brown (1998).* Nor was any significant difference found between the two
studies in the way in which advice was provided: the proportions receiving
advice by telephone or in person at the station were broadly the same. Thus,
56 per cent of suspects received advice face-to-face at the police station, 18
per cent by telephone and 26 per cent by both means.

Because of the potential significance of failing to answer police questions, it
has become increasingly important that the advice suspects are given is well
judged. In the past there has been concern about the quality of legal advice
received by those in custody. Particular concern has surrounded ‘legal
representatives’ who, while having some legal knowledge, are not qualified
solicitors, and could be sent to a police station after telephone consultation

17. In the present study, 67 per cent of suspects in police custody were interviewed by police officers. Those
interviewed were more likely to receive legal advice than those not interviewed. Among suspects generally (i.e.
whether interviewed or not) around one-third received legal advice in both the present study and that by Phillips
and Brown.
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between the suspect and a solicitor.*® The use of representatives has been
criticised on the basis of their lack of legal expertise and confidence, the
possibility of them being co-opted or exploited by the police, and the failure
of some representatives to reveal their status to suspects (McConville and
Hodgson, 1993). Following recommendations made by the Royal
Commission on Criminal Justice, the Law Society introduced a scheme under
which legal representatives who pass a series of tests can become
‘accredited’ and are given similar rights of access to suspects as qualified
solicitors. This initiative appears to have affected the pattern of legal advice
provision at police stations. Comparing data from the present study with
that from Phillips and Brown’s research, Table 3.1 shows a fall in the use of
unaccredited legal advisers to six per cent, with a consequent rise in
solicitors attending police stations and the emergence of accredited
representatives. The implication that the quality of legal advice may well
have improved is to some extent confirmed by research funded by the Law
Society, although some shortcomings still exist (Bridges and Choongh,
1998).

Table 3.1: Type of legal adviser

Phillips and Present study
Brown’s study
% %
Solicitor 74 84
Unaccredited representative 26 6
Accredited representative - 10

Note: Sample size Phillips and Brown: 574; present study: 798

Pre-interview disclosure

Because inferences may, in appropriate circumstances, be drawn from a
failure to answer police questions, legal advisers need to know whether it is
wise or not to advise their clients to provide ‘no comment’ interviews. In
order to provide such advice, advisers need to have a reasonable
appreciation of the case against their client. The disclosure of information
prior to interview has traditionally been a source of tension between officers
and legal advisers, reflecting their conflicting roles in an adversarial criminal
justice system (McConville et al., 1991; Dixon, 1991; McConville and
Hodgson, 1993). Investigating officers have tended to be reticent about
disclosing information in their possession, since to do so would be to give

18. The term ‘legal representative’ is used here to refer to a range of non-solicitor staff, including articled clerks, former
police officers and representatives with no formal legal qualifications. Past estimates of their use have ranged from
nine per cent of advisers attending police stations to 76 per cent, depending upon location (McConville and
Hodgson, 1993).
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up a major advantage they have over the suspect and the legal adviser.*
Limiting the information given to suspects and legal advisers provides police
officers with a tactical advantage during interviews and reduces the
likelihood of guilty suspects constructing credible alibis and defences
(McConville and Hodgson, 1993).

A common theme in interviews with police officers was that legal advisers
were now asking for more information about the case against their clients
than in the past. Advisers also felt that the provisions had resulted in greater
emphasis being placed on police officers disclosing sufficient details about a
case, even though no reference is made to disclosure in the legislation. In
particular, s.34 limits the drawing of inferences to cases in which suspects
fail to mention facts later used in their defence when it is reasonable to
expect them to have mentioned such facts when questioned. Legal advisers
interpreted this as requiring officers to provide them before interview with
enough evidence to prove that a prima facie case existed. Without such
information, they argued that it was reasonable in the circumstances for
them to advise their clients not to answer questions.

‘In a way it’s probably helped us because it’'s thrown the emphasis
back on to the police in that we obviously require a disclosure
before we advise clients. “We’re not going to answer your questions,
because it is on tape that you're not prepared to disclose what your
evidence is. Therefore how can we advise the clients in the proper
manner?” So that straight away throws the emphasis back on the
officer! [Legal adviser]

‘I mean police officers now, because of the provisions, are more
inclined to give details of their evidence. So you're able to assess
what the strength of the case is before advising your client. | see
that as a positive advantage. [Legal adviser]

‘Yeah, on the whole I'd say that they are fairly helpful. Officers are
aware of the legislation, they know that by not giving us disclosure
that’s a tool we can use to avoid, to prevent, our client from saying
anything! [Legal adviser]

As a result of legal advisers seeking a greater degree of information pre-
interview, disclosure had become an increasingly topical issue among police
officers. There were three schools of thought. First, there were those who
described how they had resisted the push towards fuller disclosure and
continued to provide the bare minimum, including why the suspect had
been arrested, but not much more. Secondly, there were some who stated

19. Hobbs (1988) and McConville and Hodgson (1993) argue that the management of information is seen as an
important part of a police officer’s job, as it is necessary to the maintenance of their authority and control over
situations and is an essential part of their prosecuting ‘armoury’.
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that they were now reluctantly providing fuller disclosure than in the past,
and in some instances were even giving witness statements to legal advisers.
Third, there were officers who stated that they were happy to give legal
advisers extensive details about a case, as this assisted interviews. Some
argued that suspects were more likely to talk if they knew the case against
them. The more cynical felt that suspects would lie to interviewing officers
regardless of whether or not they had been told the case against them.

To put these developments into context, it should be noted that the majority
of suspects had not obtained legal advice and did not have the benefit of
having someone with legal expertise to request pre-interview disclosure on
their behalf. They could, therefore, face police questions while being unsure
of the case against them or of the legal implications of exercising silence.

‘I cannot see a client having the confidence or the wherewithal, to
say to police officers before an interview: “All right officer, I would
like to see your notebook, I'd like to discuss with you what evidence
you've got against me”. The interview will start, the officer will start
introducing whatever he wants to introduce and the unrepresented
client is going to start volunteering all sorts of information. [Legal
adviser]

‘If a legal adviser isn’t there, a client in those circumstances is
almost certainly in my view going to be under more pressure to
talk than they ever were before, because a police officer will be
seeking to persuade them that it really isn’t in their interest to stay
silent! [Legal adviser]

Legal consultations with suspects

The views of legal advisers differed on what effect the inferences from
silence provisions had had on the task of advising clients. While some stated
that there had been no impact on the way they carried out their work,
others believed that their jobs were now more difficult because of the
complexity of the provisions and the serious implications attached to the
advice they gave.

‘Certainly a lot of the concepts surrounding the right of silence are
quite difficult to grasp, particularly for lay people. Even some
solicitors I know have problems getting their head round the
provisions! [Legal adviser]

‘On the basis of the information disclosed you have to advise the

client whether you think it’s in his best interest to say anything at
this stage or not. But you also have to warn the client of the
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implications in not doing so and that in itself is sometimes very
difficult for a client to understand. [Legal adviser]

‘Solicitors, solicitors’ clerks and accredited people are very concerned that at the
end of the day some barrister at the Crown Court is going to say: “What the hell
did you advise him to make no comment for? Look at the inferences now being
drawn against him”, It’s a terrible concern when you are faced at the police
station with information you've got from hoth sides, having to make a very, very
important decision at that stage.” [Legal adviser]

‘It's a balancing exercise between looking after his interests at that
stage and, at the back of your mind, thinking, “How is this going to
play at trial?” You have to think, “What is going to happen? Is this
going to trial. If it is going to trial how is this going to look?” [Legal
adviser]

Legal advisers differed in terms of the kind of advice they gave suspects in
the light of the right of silence provisions. Some felt that after an initial
period of confusion, legal advisers had reverted to much the same situation
as before the provisions were introduced. In general, advisers stated that
they were still prepared to counsel silence if there was insufficient
disclosure by officers, a lack of evidence, or their client was vulnerable due,
for example, to a mental condition. Nevertheless, a strong theme emerging
from interviews was that legal advisers were now more likely to advise their
clients to answer police questions than to remain silent. If the client had a
defence for the allegations in question, then he or she was now more likely
to be advised that it should be given to the police.

‘I will tell that person what I think the strength of the evidence will be
in due course. | will explain to them the consequences of answering
or not answering questions. | will explain to them that this is a case
that really, if there’s a defence, it will have to be put forward. Or, “this
is a case where it's unlikely the prosecution will proceed. So you can
put forward your defence, but if you don’t have a defence, then I'd

(]

advise you not to answer any questions”’ [Legal adviser]

‘It’s worrying, so you err on the side of safety: you answer
questions. That is erring on the side of safety isn’t it? It's a bolder
decision to advise no comment! [Legal adviser]

‘It's changed the emphasis a little more, so that you do start on the
premise that you are going to say something. [Legal adviser]

‘I've got absolutely no doubt that solicitors are now more likely to
advise their clients to talk in interview! [Legal adviser]
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Because the presence of a legal adviser could actually facilitate the interview,
there was little evidence of reluctance on the part of interviewing officers to
have an adviser there. This contrasts with the situation which was reported
to exist prior to the introduction of the Police and Criminal Evidence Act
1984. Research for the Royal Commission on Criminal Procedure suggested
that officers considered that the presence of a lawyer could often render
interviews fruitless (Softley, 1981).

However, certain legal advisers were alive to ways of mitigating the impact
of the new provisions. Some described how, in some cases, they had
prepared written statements with their clients during consultations. These
were used to protect their clients from police questioning, since they would
be read out at the start of a interview and were followed by a refusal to
answer officers’ questions. Such statements might be used when legal
advisers thought sufficient evidence already existed for a decision to be
made on a case, or when their client was willing to admit to a lesser offence.

‘We have an opportunity to consider any disclosure, take
instructions from our clients, and, if it is considered that the
appropriate way to respond to the allegations in interview is by way
of a written statement under caution, that will be prepared by the
client with the advice of myself, or whichever solicitor is dealing
with the matter, prior to the interview with a view to it being
submitted in the course of that interview — usually at the beginning.
It's then followed by "no comment" responses’ [Legal adviser]

‘It's all or nothing and the only mid-way course of action I've ever
followed is assisting the client to prepare a statement for them to
read at the beginning and thereafter to answer ‘no comment’ for
whatever reason. In the particular matter | dealt with at the
weekend, he was arrested for two house burglaries, | had full
disclosure. The disclosure didn’t show me any link to either
burglary, but it did show me two ‘handlings’. He accepted two
handlings. He prepared a statement with me which admitted the
two handlings, thereby getting the maximum credit if that’s what we
end up with at the end of the day, but not answering any questions
on the burglaries and asking for ID parades! [Legal adviser]

Legal advisers also mentioned how a written statement could be presented
when their client was charged, rather than at the start of any interviews and
prior to any refusal to answer questions. This avoided officers using the
document as a basis for their questions during interview. Finally, when a client
was going to refuse to answer police questions, some legal advisers described
how they would make a statement at the start of the interview stating that this
was going to happen and providing reasons for this course of action. However,
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they differed in relation to how much explanation they thought should be
given: some were wary of the possibility that providing reasons to
investigating officers could amount to a waiver of professional privilege.

The research found that the length of legal consultations had increased
when compared to other studies carried out before the CJPOA was
introduced. McConville and Hodgson (1993) found that only around a third
of legal consultations lasted more than 15 minutes, while the present study
found that just over half exceeded this time. The heightened importance of
the advice which is now given, coupled with the task of explaining the
provisions to clients and the need to decide on a strategy for responding to
police questions, almost certainly explain this increase.

The new police caution

Under the PACE Codes of Practice, at the start of police interviews and
before any questions about their involvement in an offence are asked,
suspects must be cautioned by the interviewing officer that:®

‘You do not have to say anything. But it may harm your defence if
you do not mention when questioned something which you later
rely on in court. Anything you do say may be given in evidence!

Police officers and legal advisers both expressed doubts about the extent to
which suspects understand the content and implications of this statement.
Some officers differentiated between ‘professional criminals’ or ‘regular
villains’ who, through word of mouth or regular arrests, were familiar with the
caution, and those suspects who were likely to be hearing it for the first time.

‘Hardened criminals are sick to death of hearing it and perhaps
understand it maybe a bit more than others! [Police officer]

‘People who are coming in every month, or people who have been
doing this for a living for quite some time, | don’t think they even
listen to the caution. They just know that everything they say after
that time is going to be used as evidence! [Police officer]

Because of the perceived complexity and importance of the caution,
interviewing officers commonly asked suspects if they understood it and
whether they could explain it.2 However, even if police officers explained
the caution in lay terms, they expressed a degree of scepticism about
whether suspects fully comprehended it.

20. Code of Practice C, 10.1. The same caution is given to suspects on arrest.
21. For a discussion of suspects’ understanding of the caution and police explanations of it see Tully and Morgan
(1997).

21



The right of silence: the impact of the Criminal Justice and Public Order Act 1994

‘I doubt if suspects understand the full implication in interviews.
You always ask don’t you. “The caution, do you understand that?” |
don’t know how many times anyone has tried to explain it to a
juvenile. They are probably not listening anyway, to be quite honest
with you. No matter how slowly you try and spell it out for them!
[Police officer]

‘l mean they always say ‘yes’ they understand because it makes
them look foolish to say: “no, | haven’t a clue what you’re are
talking about”! [Police officer]

‘Most suspects say that they understand it, but when asked what it
means, most are unable to say. [Police officer]

‘It is not uncommon for suspects to interpret the ‘new’ caution as
meaning that they must talk to the police. We disabuse them of this
notion, telling them that the right of silence still exists, but find that
they still want to talk’ [Police officer]

‘You try and explain to them over and over again and they
ultimately grasp it but they manage to still say ‘no reply’ because
they don’t understand the caution. They don’t understand the
consequences and so you go through it stage by stage and explain it
to them so the penny suddenly drops. [Police officer]

A number of officers expressed unease about probing the suspect’s
understanding of the caution or explaining what it meant in lay terms. This
was because a clear lack of understanding on behalf of the suspect or an
incorrect description by an officer could undermine the admissibility of
anything that was then said during the interview. As one officer stated:
‘perhaps you don’t want to ask them what it means either’. This issue had
apparently led to some officers being told during investigative interview
training simply to give the caution and no more.

Opinions varied about the effect of the caution on the exercise of silence.
While some officers felt that it had had no effect, others described how
discussing the caution’s meaning with suspects was a good way of ‘warming
them up’ to respond to police questioning. Furthermore, reiterating the
caution during the interview was described as an effective way of getting
suspects to answer questions.

‘We were all given lots of laminated cards with it on when it came
out. We all stumbled around but we got the hang of it. It hasn’t
made a single impact on the investigation of the cases that | have
ever been involved in. It has no effect.” [Police officer]
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‘In some respects it’s to our benefit to spend time talking about the
caution. I am not actually talking about the offence for which he
has been arrested, so you actually, when that conversation is
taking place, you are building up a bit of a rapport and they are
actually talking. It is actually great for starting an interview off!
[Police officer]

‘Sometimes, repeating the caution can have a salutary effect on
suspects. Sometimes it can be more appropriate than using a
special warning. But there’s the danger of overdoing it too much
and having the legal adviser having a go for oppressive
questioning.’ [Police officer]

A number of legal advisers complained about repeated cautioning by
officers. In particular the practice of re-emphasising the implications of the
new wording was described as being oppressive.

‘We never used to get a repeat caution, everybody knew what a
caution was in fact. As far the police officer was concerned it was a
bit of an inconvenience having to say the caution at the beginning
of the interview, but now | get it repeated quite often. So, | get it
halfway through an interview, we've got “no comment” and | get:
“Now you are aware this interview is being conducted under the
provisions of the new caution?” And they go on and on really as a
means of oppression. It makes them look a bit silly quite frankly!
[Legal adviser]

Some legal advisers also complained of suspects being re-cautioned, having
refused to answer questions which were irrelevant to the case, and of
officers attempting to persuade suspects to talk by stating that the legal
advice they had received concerning the right of silence was incorrect.

‘There was an interview recently I've done where the police kept on
explaining the caution throughout continually. They just kept on
saying: “If you don’t answer this question it will be held against
you in court you know. The jury will be able to draw a proper
inference if you don’t answer these questions”. And some of them
had nothing to do with the case, you know, just sort of mundane
questions. Totally inappropriate. And it's a very good weapon, to
expect people to talk, to keep reiterating that theory’ [Legal adviser]

‘The police turned round and said that: “the advice that you've
been receiving is incorrect and an inference can be drawn”. That
really gets your back up when that happens. | know why they do it,
I realise that they can try and influence a suspect. But provided
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you’ve got somebody who knows what they’re about in the
interview room, you should have sufficient authority to tell the
police you're the one who’s advising him, not them. They can
caution as much as they want but in your view this is the position,
and my client will remain silent.” [Legal adviser]

Frequency of silence in police interviews

Prior to the introduction of the new provisions, over a dozen research
studies had produced widely varying figures on the use of the right of silence
in police interviews. The lowest estimate was produced by Leng (1993) who
found only five per cent of suspects remained silent during police
questioning. Leng arrived at this figure using a strict ‘legally significant’
definition of silence which excluded, for example, refusals to answer
questions which were irrelevant to the investigation and initial refusal of
questions which were later answered. At the other end of the spectrum, the
highest estimate comes from a survey conducted on behalf of the Association
of Chief Police Officers (ACPO) in response to the ‘unrealistically’ low
estimates resulting from academic research. This study found 22 per cent of
suspects exercised the right of silence, with ten per cent of these remaining
completely silent throughout interviews (ACPO, 1993).2

Differences in the definition of silence used and in the research
methodologies adopted probably account for the wide variations in
estimates of the use of silence. Taking these into account, Brown’s (1994)
review of studies prior to the CJPOA suggests that no more than five per
cent of suspects outside the Metropolitan Police refused to answer all
questions. Within London this figure was probably between seven and nine
per cent. In terms of those exercising the right of silence selectively, Brown
suggests that this group in provincial forces was around five per cent of
suspects, while in the capital it was seven per cent. These estimates take
into account that some suspects selectively answer questions, but later admit
offences or make damaging statements (Moston et al., 1992). They therefore
could not be said to have exercised their right of silence in any meaningful
sense. The estimates also exclude those cases in which the questions refused
were unrelated to the offence for which the suspect was arrested.
Combining estimates for complete and partial refusal to answer questions,
Brown suggests that the right of silence was exercised in up to 10 per cent
of cases outside of London and in up to 16 per cent in the Metropolitan
Police area.

22. While the ACPO research received a great deal of attention, some viewed it as inflating the extent to which the right
of silence was exercised, partly due to the use of a broad definition of what amounted to silence (Leng, 1994). The
findings were also viewed with some suspicion as no information was available about the study’s research
methodology (see Brown, 1994; Leng, 1994).
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A direct comparison of suspects’ use of the right of silence before and after
the introduction of the new provisions was possible by drawing on the study
by Phillips and Brown (1998). Both their research and the present study
included the same eight police stations and used the same research
methodology. Phillips and Brown’s study was conducted just over a year
before the provisions were introduced, while the present study began five
months afterwards.? In defining suspects’ use of silence, both studies
distinguished between those instances in which suspects refused all police
questions and those where only specific questions were refused. The cases
in which questions were selectively refused included those in which silence
was not ‘legally significant’, as defined by Leng.

Table 3.2 presents figures on suspects’ use of silence from the two studies
for the eight police stations. In Phillips and Brown’s study 10 per cent of
suspects gave complete ‘no comment’ interviews; in the present study this
figure had fallen to six per cent. Thirteen per cent of suspects selectively
answered police questions in Phillips and Brown’s study, while in the
present study this had fallen to ten per cent. Therefore, when the figures for
‘no comment’ interviews and those where the suspect selectively answered
questions are combined, the Phillips and Brown study gives a total of 23 per
cent and the present study a figure of 16 per cent (a drop of just under a
third). Reductions were found for each of the eight stations in relation to
suspects selectively answering questions, and for the majority of stations in
relation to suspects refusing all questions.

Table 3.2: Suspects’ use of the right of silence during police

interviews
Refused all Refused some Answered all Total
questions questions guestions
% % % %
Phillips and
Brown’s study 10 13 77 100
Present study 6 10 84 100

Note: sample size: Phillips and Brown, 1,785; present research, 1,227.

Changes in the use of silence among specific groups of suspects

Previous research has shown that the right of silence was most likely to be
exercised by particular groups of suspects: for example, those arrested in
London,* those who have received legal advice, black people and those

23. The fieldwork period in Phillips and Brown’s study was from September 1993 to March 1994.

24. Why this difference should exist is unclear. Brown (1994) suggests that it may reflect greater sophistication among
the capital’s criminals, differences in the provision of legal advice, more hostile attitudes towards the police, or a
combination of all three.
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arrested for serious offences (Willliamson, 1990; Moston et al., 1992; Phillips
and Brown, 1998). The largest drop in the use of silence was found among
these groups.

Table 3.3 compares the use of silence before and after the introduction of
the provisions according to whether suspects were held at a London police
station or elsewhere. This shows that the gap between the two groups of
suspects has narrowed. When refusals to answer all questions and selective
refusals are combined, the proportion of suspects exercising their right of
silence in London fell from 32 per cent to 21 per cent, while elsewhere the
fall was from 21 per cent to 14 per cent. The largest fall was in relation to
‘no comment’ interviews in the two London stations — down from 20 to 10
per cent.

Table 3.3: Use of the right of silence by police force

Refused all Refused some Answered all Total
guestions questions questions
% % % %

Metropolitan Police
Phillips and Brown’s 20 12 68 100
study
Present study 10 11 79 100
Other forces
Phillips and Brown’s 7 14 79 100
study
Present study 5 9 86 100

Note: sample size: Phillips and Brown (Metropolitan Police: 399, other forces: 1386); present study (Metropolitan Police:
326, other forces 901).

Table 3.4 examines the link between legal advice and the use of silence.”
Among suspects receiving legal advice, the proportion refusing all questions
fell from 20 to 13 per cent, and among those refusing some questions from
19 to nine per cent. Prior to the introduction of the provisions, the exercise
of silence among suspects not legally advised was rare. However, a decline
was found among this group too: the proportion refusing all questions went
down from three to two per cent and those refusing some questions fell
from nine to six per cent. Combining partial and complete refusals to answer
guestions, the use of silence among legally advised suspects fell from 39 to
22 per cent and among those not advised from 12 to eight per cent. These
figures lend some support to the finding, noted above, that legal advisers are
now more likely to counsel their clients to provide the police with an
account if they can.

25. Those receiving legal advice formed 40 per cent of those interviewed.

32



Silence at the police station

Table 3.4: Legal advice and exercise of the right of silence

Refused all Refused some Answered all Total
questions questions guestions
% % % %

Legally advised
Phillips and Brown’s
study 20 19 61 100
Present study 13 9 78 100
Not legally advised
Phillips and Brown’s
study 3 9 88 100
Present study 2 6 92 100

Note: sample size (suspects interviewed): Phillips and Brown, 1,785; present research, 1,227.

The use of silence fell uniformly across the sexes and different age groups,
but not among those from different ethnic groups (see Table 3.5). Both
whites and Asians exercised silence less often but the steepest fall was found
among black suspects. The proportion refusing all police questions fell
sharply from 21 to seven per cent. The effect of the decline in ‘no comment’
interviews among black suspects is to bring them much closer to whites and
Asians in terms of their use of silence. In Phillips and Brown’s study only 66
per cent of black suspects answered all police questions compared to 79 per
cent of both whites and Asians. In the present study 81 per cent of black
suspects answered all questions, compared to 86 per cent of both whites
and Asians.
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Table 3.5: Exercise of the right of silence by ethnic group

Refused all Refused some Answered all Total
guestions questions questions
% % % %

White
Phillips and Brown’s
study 8 14 78 100
Present study 5 9 86 100
Asian
Phillips and Brown’s
study 13 8 79 100
Present study 6 8 86 100
Black
Phillips and Brown’s
study 21 13 66 100
Present study 7 12 81 100

Note: sample size (suspects interviewed): Phillips and Brown, 1,785; present research, 1,227.

The use of silence declined among suspects arrested for very or moderately
serious offences and among those arrested for less serious offences, but the
fall was greater for the former group.

Selective ‘no comment’ interviews

Suspects selectively answering police questions fell into two groups: those
refusing questions about their own involvement in an offence and those
refusing questions about the involvement of others. A comparison with
Phillips and Brown’s study shows a slight decline in refusal to answer
guestions among both groups: down from six to five per cent among the
former, and from seven to five per cent among the latter.

Confessions

Commentators on the provisions, whether opposed to or in favour of them,
have viewed them as being likely to encourage more confessions by suspects
(Leng, 1994; Zander, 1994; Neyroud, 1995). This does not appear to have
occurred. Phillips and Brown found that 55 per cent of suspects made
confessions during police interviews; in the present study the figure was
exactly the same. Therefore, while suspects may be talking more to officers
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during police questioning, it would appear that they are no more likely to
make admissions than in the past. Some officers described this development
as an increase in ‘the flannel factor’.

‘Well, I would say there has been a vast change in the number of
people who normally remain quiet in interview — it has in the
main diminished statistically. What we tend to get now is a pack of
lies, given as an explanation initially as opposed to people saying
“no reply” to every question! [Police officer]

‘They always give you a story now, they always give you a story no
matter how cock-and-bull it is. In fact they probably lie a little
better now, instead of saying “no comment”’ [Police officer]

‘Yeah, suspects are talking more, but more talk just means more
untruthful accounts! [Police officer]

‘I've not noticed the confession rate going up, but the flannel factor
has. Suspects may be talking to us more, but they are just coming
out with cock-and-bull stories. They often admit enough to place
them near the scene of the crime, but not enough to establish their
involvement with it’ [Police officer]

However, officers saw accounts provided by suspects, even if they were
‘cock-and-bull stories’, as being better than ‘no comment’ interviews, since
they at least gave the police something to investigate. If these accounts
could be proven to be false, then this evidence strengthened the case against
the suspect and was seen as much more valuable than the drawing of
adverse inferences at court. Alternatively, if the suspect gave a ‘cock-and-bull
story’ at interview but raised another defence at trial, inferences could be
drawn, and might have more impact than those drawn merely from a
suspect’s refusal to provide any account at all. However, some officers
complained that the increase in ‘stories’ meant more work, as they now had
to spend time establishing whether these were true or false.

‘The majority of them now will answer your questions in the
interview, it is probably a pack of lies, but a pack of lies on the first
tape is as good for the enquiry as a witness who has identified
somebody. If you could prove that that man is telling lies and you
have got the evidence to go with it, it only serves to strengthen your
case at the end of the day.’” [Police officer]

‘I've found it creates a little more work because when they start to

lie they create a long series of lies which you’ve then got to go out
and disprove. Whereas in the past you may have actually been
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happy for him to give a ‘no comment’ interview, go to court, offer
an explanation and let the jury sit and think: “This man has
already been interviewed by the police, why didn’t he answer the
questions then?” [Police officer]

Impact on ‘professional’ criminals

A recurring issue in the right of silence debate has been the use of the right
by ‘professional criminals’ and the extent to which they could successfully
evade charges by refusing to answer police questions (Moston et al., 1992;
ACPO, 1993; Neyroud, 1995; Leng, 1994). Legal advisers and police officers
were sceptical about the impact of the provisions on this group, who were
described as continuing their traditional policy of not answering police
questions, or as using a range of tactics to circumvent the new legislation.

‘I'd say the inexperienced and vulnerable, really they are more
likely to be susceptible to it than the professional, well experienced
criminal who knows the law and has a good brief! [Legal adviser]

‘I think it's quite hard on first time offenders who've never been in
a police station before, terrified out of their wits and your advice
may well be to remain silent . But you explain this to them and
they think, "Oh, Christ, no I'm not having this". And in terms of, if
you like, the hardened criminal who’s got away with it in the past.
If they're so hardened they’ll do the same. They’re not going to
buckle! [Legal adviser]

In addition to pointing out that these suspects still exercised silence as
before, officers described a number of ‘tactics’ used by professional
criminals to enable the suspect to remain silent and avoid police questions
without risking inferences being drawn later on. Officers included among
these the reading out of written statements at the start of an interview by
suspects or legal advisers. As described above, these were followed by a
refusal to expand upon the content of the statement or answer other police
guestions. Such statements were allegedly constructed during consultations
with legal advisers and might involve alibis, full defences or partial
admissions. Alibis were sometimes described as being prepared in such a
way as to be impossible to disprove. In some cases legal advisers apparently
read out a statement at the start of the interview, stating that their clients
would like to talk to officers but, since they were in fear of their lives, to do
so would mean that they and their families would suffer ‘reprisals’. Officers
also described the ‘bad brief’ defence, in which a client, on the advice of his
or her legal adviser, refused to answer any police questions. At court the
defendant would be represented by a different legal firm who stated that the
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advice given at the police station was poor and that their client now wished
to submit a defence.

In addition, there appeared to be some evidence that professional criminals
used such statements to avoid police questions with little prompting from
legal advisers.

‘Again to make a comparison pre and post the provisions. I can think
of two or three particular villains that I regularly used to represent
and they were always ‘no comment’ pre the Act. Since the Act one of
them has moved from being a professional burglar to the drug scene
and on the two occasions where he’s been interviewed in my
presence, he has given a limited interview, he has given an
explanation for items being in his possession to avoid the special
warning and he has given an explanation for his general conduct. But
the pros in this area tend to give a statement, if you follow me, on
tape, rather than submit themselves to questions. “I've told you all |
am going to tell you, I've dealt with all the issues you have asked me
and that is all I am proposing to say”” [Legal adviser]

Impact on vulnerable groups

In the debate leading up to the new legislation, the possible impact upon
vulnerable suspects aroused some concern (Leng, 1994; Gudjonsson, 1994).
In the present study, legal advisers expressed similar misgivings, referring
particularly to alcoholics, drug addicts, juveniles and those with mental
health problems and learning difficulties. As well as having a poor
understanding of the provisions and their implications, these suspects were
considered to be highly suggestible to police questioning.

‘If you've got a police officer who is well trained as a inquisitor, he’s
got skills over and above someone who has just been pulled off the
street and who is vulnerable. That officer will be very influential in
the way the interview goes, particularly if there isn't a legal adviser
there. So a client in those circumstances is almost certainly in my
view going to be under more pressure to talk than they ever were
before because a police officer will be seeking to persuade them
that it really isn’t in their interests to stay silent! [Legal adviser]

‘There’s no question that the pressures are real and the special
caution pressures are real and a vulnerable defendant is certainly
going to be very frightened by the wording. | think there’s a danger,
but if I do my job properly I will protect them away. | think there’s
a worry about the unrepresented ones! Legal adviser]
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‘They are at the bottom end of the intellectual scale and it’s not
surprising that they often feel tied up by police officers’ questions.
And is it reasonable that they should be advised not to answer
questions because they are not as intellectually capable as the
interrogators? | mean you just know some people are going to
make appalling witnesses and that they can basically be
encouraged to say anything. And that’s not by the use of leading
questions, it's just the fact they can't think round what they're
being asked’ [Legal adviser]

It is not possible to say to what extent these concerns were well-founded
because respondents did not draw attention to specific cases in which
vulnerable suspects had demonstrably been disadvantaged by the new
provisions. Nor have any cases of miscarriage of justice come to light in
which the provisions are considered to have played a part. It might be
argued that the provisions are unlikely to have had an adverse impact on
vulnerable suspects. This is because, in the past, this group was the least
likely to have benefited from having a right of silence because they were
least likely to have exercised it. Some past miscarriages of justice were
indeed attributable to vulnerable suspects failing to remain silent, when this
may have been the best course, but instead providing false confessions.

The use of ‘special warnings’

Under s5.36 and 37 of the CJPOA, inferences may in certain circumstances
be drawn from a suspect’s failure to answer police questions about
incriminating circumstances. Unlike s.34 these provisions do not require a
defence to be raised at court which had not been raised earlier. The failure
to provide a satisfactory account at the time of interview is enough to allow
inferences to be drawn. The provisions relate to cases where a suspect
interviewed after arrest fails to account for incriminating objects, marks or
substances (s.36) or his or her presence at a particular place (s.37). For
example, in a case of violent assault officers might wish to question a
suspect about his or her cut hands or torn clothing; or, in a case of criminal
damage, a suspect might be asked what he or she was doing outside a shop
at about the time its windows were broken. In order for inferences to be
drawn later at court, the PACE Codes of Practice stipulate that the
interviewing officer must give the suspect what is termed a ‘special warning’
(C 10.5B and E 4.3D). Such a warning requires officers to explain the
following:

« the offence being investigated

« what fact the suspect is being asked to account for
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« the officer’s belief that the fact may be due to the suspect’s
participation in the commission of that offence

« that a court may draw proper inferences if a suspect fails or refuses to
account for that fact

« that a record is being made of the interview and it may be given in
evidence if the suspect is brought to trial.

Thirty-nine per cent of suspects exercising their right of silence (either in
full or selectively) were given a special warning (amounting to five per cent
of all suspects). A wide range of offences was involved, but those arrested
for burglary, violence, drugs and robbery offences were most likely to be
given a warning.? Table 3.6 shows that, of those given a special warning, the
majority of suspects refused to provide an account (s.36: 70 per cent; s.37:
77 per cent) or gave one which was considered unsatisfactory by officers
(s.36: 11 per cent; s.37: 10 per cent). In a relatively small proportion of cases
special warnings resulted in a satisfactory account being given (s.36: 19 per
cent; s.37: 13 per cent). These figures do not necessarily imply that special
warnings were of limited utility. A failure to give a satisfactory account might
be valuable evidence in any subsequent proceedings.

There was some degree of confusion among police officers about the giving
of special warnings.? This perhaps reflected a lack of training.® Some
officers stated that they gave warnings at the start of an interview and some
at the end; others stated that they gave them before a specific question had
been asked and others when it had been refused. Officers were also unclear
whether a single warning could be given collectively for marks, objects or
substances, or whether one needed to be given for each piece of evidence.
Furthermore, there was some uncertainty about whether giving repeated
warnings might be interpreted by the courts as oppressive.

26. Special warnings were given to 11 per cent of suspects arrested for burglary, seven per cent arrested for violence
offences, seven per cent arrested for drug offences, and six per cent arrested for robbery.

27. This was also reflected in a series of letters published in the Police Review during the summer of 1996.

28. The extent of training reported by officers varied widely. Some had attended one or two day courses specifically on
the new provisions, some had touched on the provisions as part of wider investigative training, while others had
only been given a handout about them. Some officers stated that they had received no training at all at the time the
research was carried out and had only learned about the provisions by acquiring a copy of the legislation. The
extent of training was not related to whether officers were in the uniformed or detective branches of the police.
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Table 3.6: Result of s.36 and s.37 special warnings

S.36 special warning S.37 special warning
(marks, objects,  (presence at scene)

substances)
% %
No account given 70 77
Unsatisfactory account given 11 10
Satisfactory account given 19 13
Total 100 100

Note: sample size: 176 suspects given s.36 special warning; 134 suspects given s.37 special warning.

Legal advisers criticised police officers for not understanding how to use
special warnings. They cited instances of them administering warnings for
circumstances unrelated to marks, objects, substances or a suspect’s
presence in a particular place. In one case an investigating officer had
apparently given out a warning at the start of an interview, leaving a suspect
who had already agreed to answer all questions ‘utterly confused’. Officers
were also described as not understanding what constituted a ‘satisfactory’ or
‘unsatisfactory account’ and applying their own subjective interpretations.
Here, instead of simply labelling fanciful, silly or flippant responses as
unsatisfactory, officers were including accounts which simply conflicted
with the available evidence. While the use of special warnings appeared to
have little impact on suspects, legal advisers stated that they could exert
considerable pressure on clients, but that the police did not necessarily
deploy them as much as they could.

Silence and the charging of suspects

At trial, a prima facie case must exist independently of any inferences from
silence. However, it appears that this distinction between silence and other
evidence does not exist at earlier stages (see Card and Ward, 1994).
Therefore, while silence cannot be the sole basis of a case, it can contribute
to the evidence upon which a decision whether to charge is made. For
example, a refusal to answer questions following a special warning may be
added to the evidence upon which a custody officer decides whether or not
to charge a suspect.

A comparison between Phillips and Brown’s research and the present study
gives some indication of whether the provisions have had an effect on the
rate at which those exercising silence or answering police questions are
charged (see Table 3.7).22 In Phillips and Brown’s study 70 per cent of

29. The present study was unable to follow through all cases in which suspects were summonsed or bailed for enquiries
to establish whether these cases resulted in prosecution. Estimates were made of the outcome of those cases, based
on the outcome of similar cases in Phillips and Brown'’s study.
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suspects exercising their right of silence were charged; the comparable
proportion in the present study was 64 per cent. There was little change in
the proportion exercising their right of silence who were cautioned.*® Why
the charge rate among silent suspects should have dropped is unclear. One
explanation might be that, prior to the CJPOA, the likelihood of the suspect
remaining silent was not strongly related to the strength of the evidence.
Now, if the perceptions of police and legal advisers are correct, silence
would only tend to be used where the evidence is weak. If so, it would be
expected that charges would be less likely against those suspects who
continue to exercise their right of silence.*

The charge rate among those answering all questions remained the same at
50 per cent in both studies. There was a slight drop in the proportion
cautioned (down from 20 to 17%). Overall, the proportion of suspects
answering all questions who were dealt with officially in some way (i.e.
charged or cautioned) remained at broadly the same level in both studies
(Phillips and Brown: 70%; present study: 67%).

Table 3.7: Case outcome by exercise of the right of silence

Charge Caution No further Other Total
action outcome

% % % % %
Refused some/all questions
Phillips and Brown’s study 70 5 17 8 100
Present study 64 6 20 10 100
Answered all questions
Phillips and Brown’s study 50 20 23 7 100
Present study 50 17 21 12 100

Note: sample size (suspects interviewed): Phillips and Brown, 1,785; present research, 1,227.

30. A prerequisite of a caution is that the suspect must have admitted the offence. Those exercising their right of silence
who were cautioned include some suspects who had initially refused to answer questions, but subsequently
provided an admission. Evans (1993) notes that cautions are sometimes issued where it is doubtful whether the
suspect has provided a clear admission. It was not possible to check whether this was so in any of the cases
included here.

31. It was not possible to verify this explanation in the present study because data on the strength of evidence was not
collected.
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4 Prosecution and trial

This chapter looks at the impact of the inferences from silence provisions on
the preparation of cases for prosecution and at court. It draws primarily
upon interviews conducted with CPS staff (both lawyers and caseworkers)
and barristers, but also includes material from interviews with legal advisers.
It was often apparent that respondents’ opinions of the provisions depended
upon their particular professional viewpoint. For example, CPS staff and
barristers who mostly prosecuted tended to have a much more positive view
of the provisions than those legal advisers and barristers who mainly
defended.

Impact on the decision to prosecute

CPS respondents considered that the provisions had affected the decision to
prosecute in two ways. Firstly, nearly all thought that there had been an
increase in the number of suspects answering police questions since the
introduction of the provisions. Consequently, they felt that there would now
often be more information available upon which to base the decision
whether to proceed with a prosecution. In some instances, this might
increase the likelihood of prosecution: for example, if a suspect had given an
account to the police which was subsequently shown to be false, or had
clearly failed to rebut the evidence against him or her. Against this, some said
that by giving the police a full and clear account, suspects might sometimes
successfully exonerate themselves.

Secondly, in cases in which suspects still remained silent, the provisions
meant that silence could now play a role in establishing the prosecution
case. While a suspect’s silence at the police station cannot alone prove guilt
(see section 38(3)), it can now be treated as evidence by the court when
deciding whether the accused has a case to answer (see sections 34(2)(c),
36(2)(c), and 37(2)(c)).

In the general run of cases, however, CPS respondents considered that
silence would play only a marginal role (if any) in the decision to prosecute.
This view was partly based on the fact that other evidence was still needed
to mount a successful prosecution, but also on an apparent preference for
other types of evidence.
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‘Basically, | would prefer to run the case on the basis of the positive
evidence | can put forward. [CPS]

This preference seemed to stem from a view that ‘positive evidence’ (e.g.
witness statements or forensic evidence) was a sounder way of establishing
the prosecution case. Although a defendant’s silence does have probative
value and can form part of the prosecution case, some Crown Prosecutors
still viewed it essentially as something which aided the prosecution more
indirectly by undermining the defence case.

‘It's a classic dilemma: inferences under the new Act weaken the
defence case rather than strengthen the prosecution! [CPS]

The decision to proceed with a prosecution is based, among other factors,
upon an assessment of the likelihood of success.®? This will entail a
consideration of what sort of evidence and case presentation will ‘play well’
at court. Some CPS respondents expressed a fear that reliance on silence
evidence made the prosecution case look weak, thereby lowering its chance
of succeeding at court.

‘I think what we found is that if a case is weak, even if the
defendant doesn’t talk [to the police], we are reluctant to rely on
that failure to talk to make the case one capable of proof’ [CPS]

Some of the concern among CPS respondents that silence evidence could
hinder rather than help the prosecution case was based on a view that
certain barristers and judges and, possibly, juries did not like the implications
of the provisions.

‘Their [the judges’] attitude [to use of the provisions] was: ‘if you
have to rely on that your case is ropey in any event and so why are
you here?'. | think that some counsel take the same sort of attitude
towards the inferences’ [CPS]

Other CPS respondents were openly cautious about according too much
weight to silence evidence and were aware of the potential dangers of doing
s0.

‘I can’t think of any cases where it has led to any [miscarriages].... |
think they [critics of the provisions] were frightened that the Crown
would rely upon the inference almost if there was one shred of
evidence and the inference would then drag it over the line into
prosecution but that’s not the way it's been used - rightly so. | think
a judge would say, ‘that’s not what it’s there for” [CPS]

32. The Code for Crown Prosecutors (CPS, 1994) states that for a case to be prosecuted there must be enough evidence
to constitute a “realistic prospect of conviction”.
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Nonetheless, CPS respondents were keen to stress that silence may still tip
the balance in favour of prosecution in borderline cases, not least because in
cases where suspects are silent they have made no attempt to refute or
explain away the allegations made against them.

At the time that the interviews were conducted, some Crown Prosecutors
were uncertain about whether silence evidence could play any part in
committal proceedings. This issue has been clarified by the Criminal
Procedure and Investigations Act 1996, which came into force in spring
1997. The Act effectively precludes magistrates from drawing adverse
inferences in committal proceedings by abolishing the giving of live
evidence at these proceedings (see Branston, 1998).

Views varied on whether a suspect’s silence under police questioning might
affect the level of the offence charged. Some CPS respondents thought that
silence could be used to support a higher level of charge. For example, a
suspect arrested with a substantial quantity of a controlled drug, who
remained silent when questioned by police, might be more rather than less
likely to be charged with intent to supply (as well as possession). Others
thought that, in practice, silence had no effect on the level of charge preferred.

Some CPS respondents remarked that, while ‘no comment’ interviews could
now have significant evidential value for the prosecution case, this did depend
on how the interview was conducted. They said (and this was reiterated by
barristers who prosecuted) that if such interviews were to have a useful
impact in court, all relevant questions had to be put to the suspect and the
prosecution needed a full transcript of all the questions and all the (no
comment) answers. Because, under s.34, inferences from a failure to answer
police questions can only be drawn in relation to specific facts which are later
relied upon at trial, the court or jury has to be able to see that the defendant
has indeed failed to mention such facts when explicitly asked about them.
There was some concern that the police did not always take account of this
fact when conducting an interview in which a suspect declined to speak.

Use of the provisions at magistrates’ courts
The prosecution

Most CPS respondents said that they were happy to draw upon the CJPOA
provisions in prosecuting a case in the magistrates’ courts, although they
often emphasised that it would not be appropriate or desirable to do so at
every opportunity. For example, one felt that seeking to have inferences
drawn at trial could distract from the main issues in the prosecution case.

33. Under ss.36 and 37, however, inferences can be drawn at court simply from the accused’s failure during a police
interview to account for objects, marks or his or her presence near the scene of crime.
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Crown Prosecutors’ views on when it was appropriate to deploy the
provisions varied. On the one hand, some thought that the provisions would
only ever play a secondary role and saw them being used only “as a last
resort scenario”, when the rest of the prosecution evidence seemed weak.
The accused’s silence was seen as secondary evidence and thought unlikely
to play a central role in the presentation of the prosecution case. The
provisions might be used just as ‘icing on the cake’.

On the other hand, some CPS respondents thought it was important for
tactical reasons to make use of the provisions wherever possible.

‘I think I would always use it [the legislation] for this reason: if you
only use it when you think you need to use it, the magistrates will
soon learn that you've got a weak case, while if you've got a good
solid case, good eye witnesses, good identification, and you don’t
use it, they could think, well, you didn’t need to use it then because
you had a good case! [CPS]

Most respondents were at pains to stress that, even though there may be a
presumption in favour of using silence evidence, the final decision about
whether or not to use the provisions will be case-dependent. There was
some concern that making an issue of a defendant’s silence when the
prosecution case was already strong risked overkill.

‘I always use it as a piece of evidence at our disposal, [but] we
don’t have to over-egg the pudding.’ [CPS]

‘I didn’t want to waste half an hour of the court’s time dealing with
an inference from silence when the evidence was so overwhelming
he was going to be convicted anyway | thought! [CPS]

In cases where Crown Prosecutors did feel that the use of the provisions was
appropriate, they highlighted not only the value of any adverse inferences
that might be drawn against the defendant but also the fact that talk of
inferences could put defendants under pressure. This pressure could then be
increased by cross-examination of defendants about their silence (if they
testified).

The defence

In common with many CPS respondents, defence solicitors did not consider
that silence was a major issue in magistrates’ court cases. Firstly, this was
because contested cases in magistrates’ courts were relatively rare. Secondly,
where trials did occur, defendants were now generally testifying (although
defendants have rarely refused to testify at magistrates’ courts in the past).
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Thirdly, the nature of magistrates’ court cases was an important factor. Many
cases were motoring ones, in which there would not usually have been a
police interview. And, lastly, when silence issues did arise at magistrates’
courts, they tended to be relatively straightforward.

Many solicitors noted that the advice given at the police station could now
have significant repercussions for the defence position at court and possibly
the final outcome of the case. Because of this, some stressed the value of
continuity and of a specific solicitor (or their firm) seeing a case right
through from advice at the police station to trial. The possible consequences
of police station advice also led legal advisers to stress the value of keeping
full and contemporaneous notes of exactly what happened at the police
station (e.g. what advice was given; and what disclosure was received from
the police). If necessary they would then be able to brief counsel in detail or
give evidence at court (see Wright, 1998).

Because represented suspects are now more likely to answer police
questions (and legal advisers more likely to advise them to do so), it was not
thought common for the defence to be in a position of trying to justify a
client’s silence. Where this did happen, solicitors said that the defence line
was usually to argue that a suspect was advised not to answer police
questions because of insufficient disclosure of the police case or perhaps
because of some characteristic of the suspect, such as drug addiction or
other vulnerability. Some said that it felt on occasions as though they needed
to disprove the prosecution case, and that magistrates appeared to have
become more sceptical towards silent defendants.

‘We sometimes wonder [at magistrates’ court] who has to prove guilt
or innocence. Certainly, sometimes I've felt that I'm the one who’s
having to do all the work — whereas really it should be the
prosecution who are proving all the elements, rather than the
defence having to disprove the elements of the offence. [Legal adviser]

Use of the provisions in the Crown Court
The prosecution

While the use of the provisions at magistrates’ courts was seen as largely
straightforward, their role in the Crown Court was portrayed by respondents
as a more complex matter. Prosecuting cases at the Crown Court is
undertaken by barristers on behalf of the CPS. Barristers who often
prosecuted welcomed the provisions* as a useful tool and another weapon

34. Most of the barristers’ comments referred to silence at the police station. In this situation the prosecution have the
opportunity to decide whether or not to utilise this as part of their case. Section 35 of the provisions, which
governs silence at trial, is triggered automatically by a defendant refusing to testify, which can only occur after the
prosecution have presented their case.
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in their armoury, although they generally did not feel that the provisions had
markedly changed their approach to prosecuting. Most said that they would
use them, where appropriate. For example, if a defendant had been silent in
police interview, the prosecuting barrister could make reference to this in
his or her opening speech. According to one barrister, this could have the
effect of planting a kind of ‘landmine’, with the court left waiting for the
defendant’s testimony (if forthcoming) and an explanation for the silence.
Whereas, before the provisions were introduced, prosecuting counsel could
not question the accused about their silence, now they could rigorously
cross-examine on the issue. However, barristers often added that they were
not prepared to push the silence aspects of a case too hard, especially if the
defendant had been silent at the police station on legal advice.

Barristers demonstrated how the use of the provisions varied greatly. In
some instances prosecuting counsel was described as really ‘hammering
home’ the defendant’s use of silence, going though the transcript of a ‘no
comment’ police interview line by line and strongly seeking the drawing of
inferences.® In other cases prosecuting counsel was said to have made
reference to the defendant’s silence, but in a very even-handed or neutral
way, or even not to have pursued the issue.

It was therefore clear that there were situations in which some barristers
might decide not to deploy the provisions. They gave a number of reasons
for taking such a decision.

« Presentational reasons; prosecuting counsel might prefer to
concentrate on other aspects of the evidence, which they consider to
have greater probative value or be more persuasive. Counsel might be
unwilling to complicate the prosecution case and risk diverting the
jury from the main thrust of it by seeking to introduce the provisions.
This might lead to trials on the ‘voir dire”* and extended courtroom
argument.

« Tactical reasons: some barristers mentioned that the provisions can
seem harsh on a defendant, which may attract the jury’s sympathy. A
display of fairness by not pushing the use of the provisions against a
silent defendant might actually benefit the prosecution case. For
similar reasons, others echoed a point that Crown Prosecutors had
made: that sometimes they did not wish the prosecution to look as
though it were engaging in overkill.

35. In R. v. Griffin (1998) the Court of Appeal stated that, while the general principle should be that it was
inappropriate for the prosecution to spend much time going through the questions asked in police interviews, this
was not a binding rule or injunction.

36. Also known as a ‘trial within a trial’, this procedure takes place between judges and both counsel only (the jury is
excluded) to resolve questions of law, including the admissibility of evidence. Counsel for either side can call
witnesses and the defendant may testify.
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« Personal reasons; many barristers indicated they personally felt that
the provisions could seem unfair on a defendant — particularly if it
seemed that the defendant did have a plausible reason for silence.
Explaining their reluctance to make use of the provisions, some
commented to the effect that ‘old habits die hard’. Others indicated
that the provisions ran counter to what they thought was
jurisprudentially proper.

In cases where the provisions were applicable, the CPS clearly wanted
prosecuting barristers to ensure that the issue of inferences was raised.
However, many CPS respondents expressed concern at what they saw as
reluctance on the part of some prosecuting counsel to employ the
provisions when the opportunity arose. A number of reasons for this
perceived reluctance were suggested (some of which chimed with the
reasons that barristers themselves gave).

« Some barristers were described as not liking the provisions. This
dislike was said to stem from the fact that many barristers undertake
both prosecution and defence work and can be reluctant to use
provisions, when prosecuting, which they feel can be harsh on the
defence. Barristers who solely prosecuted (such as Treasury counsel)
were seen as exempt from this.

« Barristers were believed to see the provisions as not relevant, except
as supporting evidence in weak cases. Alternatively, CPS respondents
thought barristers might avoid using the provisions out of a fear that
to do so would make the prosecution case look weak.

« It was thought that there was a lack of preparation, concern or even
courage on the part of some prosecuting barristers.

« Some barristers were felt to be concerned (either for tactical or
personal reasons) that the provisions are unfair on the defendant.

Crown Prosecutors at one branch said that if they had rights of audience® in
the Crown Court they hoped that they would be less coy about making use
of the provisions. However, one added that he would not seek to do so if he
thought it might alienate the judge or jury in that particular case.

Some barristers were quick to reject any general charge of reluctance:

‘Prosecutors prosecute. You don’t, unless there are very powerful
grounds, give away any part of your armoury. [Barrister]

37. The right to represent either the defence or the Crown in court. At the Crown Court this principally applies to the
independent Bar (as opposed to employed barristers) but no longer solely: the Courts and Legal Services Act 1990
provided a framework for the extension of rights of audience to certain solicitors.
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While some barristers stated that they had not used — and would not use —
the provisions when prosecuting, the comments of most did not indicate
any widespread unwillingness to use them. A prosecuting counsel’s role is
not to win the case at all costs: as Sprack (1997) puts it, ‘the principle is that
the prosecution should be scrupulously fair to the accused, but need not be
quixotically generous’. Although a few CPS respondents clearly suspected
some barristers of being ‘generous’ to the defendant when prosecuting,
overall it seemed that most barristers were concerned simply to be ‘fair’.
Notwithstanding the personal qualms that a number of them expressed
about the provisions, the approach of most barristers to the provisions when
prosecuting seemed guided primarily by pragmatism rather than principle.

Some barristers thought that the perception of prosecuting counsel being
reluctant to utilise the provisions might have been true when they were first
introduced. Now, however, they believed that using silence evidence was a
matter of routine for prosecuting barristers.

The defence

Aside from objections in principle to the provisions, barristers who mainly
carried out defence work thought that they created another obstacle — and
potentially a very tricky one — for the defence. In particular, the
consequences of silence at the police station could cause significant
problems for the defence case, as barristers felt that they then inherited a
situation about which they could do little. One barrister gave an example of
a case in which she had defended a man who had stayed silent on legal
advice while his co-defendant had not. The prosecution had strongly sought
to have inferences drawn against her client. She commented:

‘| said to the solicitor, “if you're ever in that situation again, think very
carefully about advising a no comment interview because this is the
sort of problems that you get into”. Solicitors need to think very
carefully about the kind of advice that they give their clients! [Barrister]

Where the issue arises of the accused claiming to have refused to answer
police questions on legal advice, some barristers thought that they might
still be able to use this as a convincing reason why inferences should not be
drawn. They would attempt either to persuade the judge not to put the
guestion of inferences to the jury, or persuade the jury not to draw adverse
inferences against the defendant.

‘If you were advised not to answer by your solicitor.... it's going to
be a very hard jury, it seems to me, that does not regard that as a
perfectly adequate explanation. If he [the defendant] is told by his
lawyer, even if it was the wrong advice, how can he be held
responsible for his solicitor’s bad advice?’ [Barrister]
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‘Quite often I think juries will accept... that if you have a solicitor
present and he advises you to say nothing, because from what he
has heard from the police they have enough evidence already
without questioning you, if you follow that advice jurors will
understand that sometimes defendants do follow that advice not
because they are trying to hide anything’ [Barrister]

However, the Court of Appeal decision in R. v. Condron and Condron (1997)
has underlined that simply stating that the defendant was silent on legal
advice is unlikely to be a sufficient basis for inferences not being drawn. The
Court of Appeal added that it was the reason for the accused accepting that
advice which was the crucial factor. While there might be good reasons, to
give these may well require waiving legal professional privilege.® This could
result in the details of any conversation between the accused and his or her
legal adviser being revealed in open court. Both barristers who defended and
legal advisers were troubled by the effect that the provisions may have upon
privilege. In particular, there was a concern that the relationship between
legal adviser and suspect, one which depends upon openness and trust, might
be adversely affected. Some barristers thought that, provided legal advisers
had a good reason for advising silence, they could avoid problems of privilege
being compromised by going on tape at the start of the police interview with
the details of the advice given to their client and the reasons for it.

The provisions also introduce the possibility of adverse inferences if the
accused does not testify at trial. Previously, a defendant could elect not to
testify in court and no critical comment could be made about that decision.
Section 35 of the CJPOA now enables the prosecution to comment explicitly
on any failure to testify and a court or jury to draw proper inferences from
any such failure. As before, a defendant cannot be compelled to give
evidence. Some barristers stressed that, in cases where the risks associated
with the defendant testifying and being cross-examined appeared to
outweigh the risks of inferences being drawn from a failure to testify,
defence counsel might still think it best to advise the defendant not to give
evidence. However, as others noted, this could raise another difficulty, for
the defence may then lose the opportunity to put important evidence in
front of the jury. This is particularly likely in cases where the defence is a
‘positive’ one (rather than just a denial), such as self-defence, which requires
an explanation from the defendant. The effect of the provisions on
defendants testifying is discussed in more detail in the next section.

In the event of either pre-trial silence or silence at trial, the preferred
approach of barristers who defended was, if possible, to prevent the issue of

38. Any communication between a legal adviser and client is protected by legal professional privilege. In R. v. Condron
and Condron the Court of Appeal held that, while the accused saying that he was silent on legal advice did not
amount to a waiver of this privilege, this statement alone was unlikely to constitute a sufficient defence. The
accused will need to state the reasons for that advice, but if he gives evidence of this nature, he will be deemed to
have waived privilege.
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inferences being put to the jury at all. However, many thought this was now
more difficult to achieve in the light of recent Court of Appeal decisions (e.g.
R. v. Condron and Condron (1997)) which have held that, ordinarily, the
question of whether inferences should be drawn must go to the arbiters of
fact (i.e. juries or magistrates). Consequently, where a defendant was silent at
any stage in proceedings, in court the defence would typically try and
dissuade the jury from drawing adverse inferences. They would either
encourage the jury to concentrate on other aspects of the case or try to
persuade them that the defendant could have been silent for any number of
innocent reasons. As counsel themselves are prohibited from saying why a
defendant remained silent (as that would constitute counsel giving evidence),
their tactic would usually be to suggest a number of possible reasons why the
defendant might have acted in this way, without stressing the actual one.
Some barristers thought, particularly in cases where a defendant had been
silent in police interview on the basis of legal advice, that this approach
might well work with an open-minded jury. Others were less sanguine:

‘| think although you could do it [suggest possible reasons for silence]
it could be very unsatisfactory if it has the reverse effect of what you
want. Because, if you are saying to the jury, ‘of course, there are
many reasons why he may not want to give evidence’, the jury may
look at you straight back and think, well, one of them is because he’s
guilty and doesn't want to be cross-examined about it!" [Barrister]

Furthermore, the Court of Appeal has insisted (see R. v. Cowan, Gayle and
Ricciardi (1996) and R. v. Argent (1997)), for example) that the jury should
not consider any explanation for silence that is not backed by evidence.

Some barristers mentioned how the provisions were making cases with co-
defendants more complicated, particularly if one defendant was silent at any
stage while the other was not. In one case involving two defendants, both
had blamed each other during police questioning. As a result, neither had
testified because of their respective counsel’s concern about the
consequences of cross-examination. He wondered if, in such cases, ‘cut
throat’ defences (where each defendant seeks to exculpate himself or herself
by blaming the other) would now be more likely.

The decision whether to testify
Virtually all respondents — barristers, CPS staff and defence solicitors —

agreed that fewer defendants are declining to testify since the introduction
of the provisions.® This was due, it was thought, not so much to changing

39. One barrister thought that this trend pre-dated the provisions, prompted by juries apparently viewing silent
defendants in an increasingly negative light. However, he added that juries may have been influenced by the
widespread publicity given to the provisions before their introduction.
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attitudes among defendants themselves (some barristers who

mostly

defended remarked how defendants are usually keen to testify) as to
changing attitudes among the lawyers who advise them. As one barrister put it:

However, opinions varied as to the extent of the change, largely depending
on whether respondents were speaking of magistrates’ courts or the Crown

‘As a defence counsel | have to say, | can think of very few
circumstances now where | can properly advise a client not to give
evidence. You know, if the client says ‘I don't want to’.... if he
doesn’t want to, he doesn’t want to. But by and large, the rule is
now, you go in the box! [Barrister]

Court. At the former the increase was seen as very slight:

However, in the Crown Court the increase in defendants testifying was seen

‘Perhaps there’s slightly more [testifying at magistrates’ courts],
perhaps slightly fewer refusing to give evidence as a result. It’s
always been a fairly small number, at least in my experience, who
have refused to give evidence. [CPS]

‘It has made a difference with regard to whether you call your
client or not. I think the biggest difference is actually the advice you
give rather then the end result because in most cases they
[defendants] want to give evidence anyway. Even if you advised
against it, they would still want to do it! [Legal adviser]

by many (although not all) respondents as being particularly marked:

‘The proportion of people who don’t give evidence at the Crown
Court now is minuscule! [CPS]

‘Since the change in the law.... then they [defendants] will nearly
always now give evidence..... A lot of defendants in the past
wouldn’t give evidence. They would just sit quietly and see if the
prosecution could prove its case. Now many more feel compelled to

go into the witness box. [Barrister]

There are no centrally collected statistics on the numbers and proportions of
defendants testifying to support or refute these perceptions.® However,
research in Northern Ireland by Jackson, Wolfe and Quinn (forthcoming),
which looked at similar changes to the right of silence there,** lends some

40. In a study for the Royal Commission on Criminal Justice Zander and Henderson (1993) found that between 70 per
cent and 74 per cent of defendants testified in the Crown Court. In the magistrates’ courts, the anecdotal evidence

is that few defendants refuse to testify.

41. Changes to the right of silence, which allowed inferences to be drawn from the accused’s silence, were introduced
in Northern Ireland under the Criminal Evidence (Northern Ireland) Order 1988. The terms of the Order are

essentially the same as those enacted by ss. 34 to 38 of the CIPOA.
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support to the view that more defendants are testifying as a result of the
provisions. They found that, among scheduled defendants (i.e. those charged
with terrorist offences), the proportion refusing to testify declined from 64
per cent in 1987 to 46 per cent in 1991. For non-scheduled (i.e. non-
terrorist) defendants, the proportion fell from 23 per cent in 1987 to 15 per
cent in 1991. Furthermore, their analysis of figures for subsequent years up
to 1995 indicated that the decline in defendants refusing to testify
continued. Thus, in 1995, 25 per cent of scheduled defendants and just 3 per
cent of non-scheduled defendants refused to give evidence.

Many CPS respondents commented on, and gave examples of, the
advantages that more defendants testifying brought for the prosecution.
Skilful cross-examination could probe and expose weaknesses in the
defendant’s account and defendants might trip themselves up in the witness
box. Indeed, it was frequently remarked that defendants can make the best
prosecution witness. On the other hand, some noted that a defendant
testifying might strengthen the defence case, if he or she came across well.

For their part, there is no doubt that defending barristers thought that the
provisions had significantly limited the strategy of not calling defendants to
testify. One commented that, having seen the result of the section 35
provisions being invoked against his client, he would now be very much
more hesitant about not calling clients in the future. Others said that if an
accused had been silent in police interview, they would feel compelled to
advise them strongly to testify.

However, there are still situations in which a defendant might be advised not
to enter the witness box. Respondents gave the following examples:

« when the balance of risks suggests that testifying may do more harm
than good: for example, when the defendant’s account is dubious or
inconsistent, or the defendant is an unsympathetic character upon
whom the jury are unlikely to look favourably

« when the defendant does not want to testify, for reasons unconnected
with guilt or innocence. For example:

o the defendant is vulnerable and because of this would make a
poor witness

0 the defendant is unwilling to testify because of the sensitivity of
the subject matter (especially in sexual offence cases)

0 the defendant genuinely does not recall the incident in question,
because he or she was too drunk or it was too long ago
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0 the defendant has not testified at previous court appearances and
out of habit does not want to do so now

« in multi-defendant cases, one defendant may stay silent out of fear
that testifying may undermine another defendant’s case or simply
from fear of reprisals.

It was suggested the next generation of barristers might evolve different
attitudes to calling clients. One respondent said that junior barristers were
now being schooled with the advice that, unless the defendant refused to do
so or there are exceptional circumstances, the assumption should be that it
was best for them to testify. Based on the comments made by a number of
respondents, this position is arguably the opposite of the approach taken by
many practising barristers before the change in the law.

The decision whether to call a client into the witness box involved weighing
up a number of factors. These included barristers’ personal experience of
the provisions, the circumstances of each case and the extent to which they
had called clients previously. Some barristers said that, as they had nearly
always advised clients to testify, the provisions had had little effect on their
practice. Others believed that the dangers of not testifying and inferences
being drawn could still be outweighed by the dangers of a defendant
testifying and being subjected to a fierce cross-examination. Some said that
they were more prepared to take the risk of advising defendants not to
testify if they had given full and detailed accounts to the police.

For the most part, however, defence barristers felt that, unless they had very
good reason for not calling the accused, the contrary pressures were too
great to resist:

‘Juries like to hear from defendants. You might have very good
reasons for keeping a defendant out of the witness box but its got to
be sufficient to overcome the jury saying, ‘when do we hear from
the defendant, then? What is he going to say about it?". You've got
to overcome that. Also, defendants like to give evidence ..... ‘I want
to go and give evidence’ [says the defendant], well, okay: it's not the
best idea but you don’t want him to go down, not having given
evidence, and say, ‘I'd have got off if I'd gone in the box’’ [Barrister]

A major area of concern to defence barristers was the possibility that
vulnerable or less articulate defendants were disadvantaged by the
provisions:

‘The thing which really concerns me about the changes in the law

is that it prejudices people who are not very easily able to put
forward their case! [Barrister]
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Respondents considered that defendants who were clearly mentally
disordered were adequately protected.*? However, some were worried about
less extreme or obvious cases, where the defendant’s vulnerability either
may not become apparent or will not be considered to warrant protection.
Yet there was apprehension that such defendants, having been effectively
forced into the witness box, may come across poorly to the jury and damage
their case, in turn raising the possibility of wrongful convictions. One
barrister suggested that any person who could not give reliable evidence
should be exempt from the provisions.

However, a number of respondents were not opposed to vulnerable
defendants testifying. Firstly, they argued that both judges and juries are
likely to be sympathetic to vulnerable defendants and that judges were
perfectly able to protect such defendants from over-hostile or unfair cross-
examination. Indeed, some barristers thought that, on occasions, a
vulnerable defendant’s position might even be strengthened by their giving
evidence. Secondly, some Crown Prosecutors said that it was in the interests
of justice for even vulnerable defendants to be cross-examined, as the
evidence had to be tested. They also noted that vulnerable witnesses and
victims routinely have to stand up in the witness box and be subjected to
cross-examination. Finally, a few barristers commented that, taken to its
extreme, the above argument would mean that counsel should only call their
clients if they happened to be particularly articulate and charismatic.

If defending counsel does not want the defendant to testify on grounds of
vulnerability, they may be able to obtain expert medical evidence to this
effect. This evidence could be adduced as the reason for keeping their client
out of the witness box (or to account for why the accused was silent in
police interviews). However, even this may not be sufficient to avoid the
possibility of inferences. One barrister referred to a case in which she had
defended a very disturbed teenager. She had obtained expert medical
evidence on the teenager’s condition and decided not to call her to testify,
using the expert evidence to justify this. The judge, however, allowed the
question of inferences to go to the jury, although he did caution them about
the defendant’s condition.”

If expert evidence is not available, then counsel may be faced with the
difficult choice of advising a client not to testify and running the risk of
inferences being drawn, or putting them in the witness box in order to show
the court (and jury) how vulnerable they really are.

42. For example, inferences under s. 35(1)(b) of the CIPOA do not apply if the accused’s mental condition makes it
“undesirable” for him or her to testify.
43. The Court of Appeal upheld a similar decision by the trial judge in the case of R. v. Friend (1997).
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The burden of proof

In any criminal case, the burden of proof lies upon the prosecution to
establish beyond reasonable doubt that the accused is guilty of the offence
charged. The accused is presumed innocent and does not have to prove
anything. A central part of the presumption of innocence is that the accused
has a privilege against self-incrimination. The accused cannot be required to
supply evidence of his or her own guilt.

While these fundamental legal principles are unaltered by the provisions,
some barristers (mainly ones who concentrated on defence work) thought
that in practice, if not in law, they had been affected by the change to the
right of silence:

‘I think it has reversed the burden of proof ...... It's no longer a case
of [the defendant] being able to say, ‘the evidence is insufficient, |
will say nothing’. You must get in the witness box and persuade the
jury ... You need only say enough to create doubt but if you say
something which does not create doubt then you fail to discharge
the procedural burden which the law now places on you — which to
my mind is a reversal of the burden of proof’ [Barrister]

In having to account for their silence, defendants were thus viewed as
having to demonstrate their innocence. One barrister thought that it was the
tactical rather than the legal burden which had shifted, since if a trial
proceeded beyond the halfway stage* the evidential burden had effectively
shifted to the defence.

Other barristers and CPS respondents challenged the contention that the
provisions have, in law or in practice, affected the burden of proof (as have
others — see Pattenden, 1995). They argued that the prosecution still has to
prove its case beyond reasonable doubt and a defendant cannot be convicted
on the basis of silence alone:

‘The burden of proving guilt is still on the prosecution — it's just
that they can prove it in a slightly different way ...... It doesn’t alter
the burden of proof, it just makes it easier to prove he’s guilty. The
burden is still there! [Barrister]

Respondents who thought that the provisions had affected the burden of
proof probably had two things in mind. Firstly, they felt that the privilege
against self-incrimination (rather than the burden of proof itself) seemed
diminished by the provisions. These barristers argued that, unless they could

44. A judge has the power to stop a trial and direct an acquittal after the prosecution’s evidence on the grounds that
there is no case to answer: i.e. that the prosecution has failed to adduce evidence on which a jury could properly
convict (see R. v. Galbraith (1981)).
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account for the defendant’s silence, it might weigh heavily against the
defence. Secondly, they considered that the provisions allowed weaker
prosecution cases to pass the ‘case to answer’ test (see footnote 14, above).
In particular, they had in mind that an accused’s silence at the police station
could be used cumulatively with other evidence to satisfy a judge that the
defendant did have a case to answer (the court is empowered to do this by
section 34(2)(c)). Some respondents objected to the notion that a
defendant’s silence (although this now constituted prosecution evidence)
could make the difference:

‘You can't use it [silence evidence] unless there’s a prima facie case
and then that evidence of itself shouldn’t really tip the balance - yet
what, ultimately, is its value unless it does tip the balance? [Barrister]

However, as the comments from respondents (both CPS and barristers) who
prosecuted suggested, the prosecution was unlikely to use silence evidence
in this way.

It was clear that the issue of the provisions’ impact on the burden of proof
split the respondents on ideological lines. For example, those who felt that
the burden of proof had been affected were more likely to be of the view
that reliance on silence evidence was not a jurisprudentially proper way of
the prosecution proving its case. Even some of those who thought that the
burden of proof had not been affected considered that to allow inferences to
be drawn from silence sat rather uneasily with a presumption of innocence
and with statements that the right to silence had been expressly preserved
under the provisions (see Lord Taylor CJ in R. v. Cowan, Gayle and
Ricciardi (1996), for example).

Respondents also mentioned the impact of the provisions on other aspects
of the legal process. The appropriate use of trials on the ‘voir dire’ to resolve
disputes about whether it would be admissible for inferences to drawn from
silence caused some uncertainty. One barrister, who primarily defended, said
that although the ‘voir dire’ procedure was intended for the defence’s
benefit, it could be tactically inadvisable as it could prematurely expose the
detail of the defence argument to the prosecution.

Other respondents thought that the provisions were making trials more
lengthy and complex. This was because, with more defendants testifying,
there was a greater likelihood of ‘voir dire’ hearings and the need for judicial
directions.
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‘Ambush’ defences

One of the stated objectives of the provisions was to prevent the use of
‘ambush’ defences.® These are defences raised for the first time at trial and
of which the prosecution had no prior notice. By raising a defence so late in
the day, the prosecution is denied the opportunity of refuting it. Under the
terms of the provisions, any defence raised in this way might run the risk of
attracting inferences under section 34, as the prosecution could argue that it
was something the defendant should have mentioned before.

Some CPS respondents thought that the provisions had helped reduce the
use of such defences:

‘When they [the defence] come up with a completely new defence —
well, before we obviously couldn't comment at all about that and
so they could come with any new defence that could catch the
prosecution unawares......[but] now you can, so that’'s a major
impact. It's becoming much more rare now, a completely new
defence. So it’s [the change in the law] effectively stopped that
arising and jeopardising the prosecution. [CPS]

‘If you've got a sophisticated criminal who’s come up with a defence
or explanation for his conduct very late in the day - in other words,
a surprise defence — catching the prosecution completely unawares,
I think that’s where the provisions are really useful. [CPS]

However, some barristers and Crown Prosecutors thought that the problem
of ambush defences had previously been exaggerated,* primarily in attempt
to secure the passage of the CJPOA. One barrister said that, in her
estimation, the prosecution should be able to predict what the defence
would be in all but a very few cases.

Other legislative changes were also thought to have decreased the chance of
the prosecution being completely surprised at court by a new defence.
Thus, under s.5 of the Criminal Procedure and Investigations Act 1996, in
certain circumstances” the defence is required, following primary disclosure
by the prosecution, to provide a written statement to the court and to the
prosecutor setting out in general terms the nature of the accused’s defence.
Under s.11 faults in defence disclosure may result in proper inferences being

45. See the comments of Mr Maclean, then Home Office minister, reported in Hansard: House of Commons Standing
Committee B, Session 1993-1994, Vol.1l, col 362.

46. Zander and Henderson’s (1993) Crown Court study indicated a rate of ambush defences among a sample of Crown
Court trials of seven to ten per cent. Of these, about two-fifths were said by the police or CPS to have caused the
prosecution no problems. Leng (1993) found that, of a sample of 59 contested trials, ambush defences were raised
at most in just five per cent of them. He found that unanticipated defences were more of a problem to the
prosecution. No figures are available for the incidence of ambush defences since the introduction of the provisions.

47. The circumstances are that: the case is to be tried in the Crown Court; the prosecutor has given the accused certain
information about the prosecution case; and the prosecutor has made primary disclosure of any previously
undisclosed material which might undermine the prosecution case.
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drawn in deciding whether the accused is guilty. Also, under s.31(6) of the
same Act, at pre-trial preparatory hearings in complex and lengthy cases a
judge may order the accused to provide the court and prosecution with a
written statement outlining the general nature of the defence, without
necessarily divulging details such as the identity of defence witnesses. The
Act again allows adverse inferences to be drawn from an accused’s failure to
comply with such an order (.34, CPIA).

Nevertheless, a few respondents thought that defendants with weak or
suspect defences may still be inclined to reveal them in detail only at the last
minute, irrespective of the threat of inferences being drawn.

Decision-makers and inferences from silence

Respondents were asked about the perceived effect of the provisions upon
judges, magistrates and juries and the way in which they appeared to have
been interpreted.®

Judges

Many respondents — particularly barristers — thought that there seemed to be
two clear camps of judicial opinion. On the one hand, there were judges,
seen as more prosecution-minded, who agreed with the provisions and were
receptive to their use. They reported instances where they felt that the judge
had weighted the summing-up against the defendant because of the latter’s
silence. On the other hand, there were those who apparently had concerns
about the provisions. They gave examples of cases in which they had felt
that judges had either made clear their distaste for the provisions or had
summed up very sympathetically towards the defendant.

Respondents were not necessarily concerned that judges’ views on the
provisions should be made apparent, but that different attitudes among the
judiciary might result in variable or inconsistent application of the
provisions. However, it was acknowledged that this could apply equally to
the implementation of any new statutory provision. It was acknowledged
that, as time passed, more of the judiciary would have experience of the
provisions and more case law to refer to, which would be likely to
standardise their application.

Many respondents described attempts by the defence, either in open court
or in a ‘voir dire’, to persuade the judge to rule out the possibility of
inferences being drawn. Such attempts are unlikely to be successful in the
light of recent Court of Appeal decisions (see Chapter 2) stating that the

48. Although some of the barristers interviewed did sit as Recorders, the information given here was mostly second-
hand and that should be borne in mind. However, it is still important because practitioners’ views of sentencers and
juries seemed to affect their own view of the provisions and their application.
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question of whether inferences are to be drawn should ordinarily be one for
the jury and not the judge. The limited exceptions would include situations
in which it was manifestly unreasonable to allow inferences to be drawn
(e.g. where there had been a significant breach of PACE).

Although judicial discretion in relation to the provisions was seen as tightly
circumscribed, some respondents commented on how a judge could still
exert influence through the delivery of directions and the final summing-up.
Judges have a duty to direct juries on matters of law. The Judicial Studies
Board issued specimen directions for judges to use in the event of any
silence on the defendant’s part, which falls within ss.34-37 of the CJPOA.
These directions offer guidance and a form of words to cover the various
situations that might arise.

CPS respondents were broadly content with the directions given by judges.
Most barristers also thought that the model direction was satisfactory.
Respondents said that judges tended to stick to the suggested script,
although a number of them recalled occasions when a judge had expanded
upon it. One barrister referred to a case in which the judge had highlighted
all the points of evidence that the defendant might have dealt with, had he
testified. Barristers who mainly defended were the most critical of the
direction. Those who had seen it deployed against their clients were
probably the most negative. Some mentioned how judges could influence
juries simply by the tone with which they delivered the direction:

‘It [the direction] is quite a complex piece of verbiage for a jury to
take on board in the summing-up and so...they are going to take on
board the general tenor of what the judge is saying — and it can be
easily slanted one way or the other. [Barrister]

However, the fact that the direction could sound so damning for the
defendant might well say more about the defendant’s circumstances than the
direction itself. Some barristers thought the impression of some judges as
‘prosecution-minded’ in this respect was more apparent than real.

A more trenchant criticism was that the direction itself was inadequate
because it failed to explain sufficiently to juries what kind of inferences they
could draw. However, an alternative view was sometimes put that too
detailed a direction ran the danger of being over-prescriptive and influencing
the jury too much. One respondent felt that, apart from what judges did or
did not say in their direction to the jury, the earlier homily that judges are
required to give to the jury at the close of the prosecution’s evidence® could
influence the jury against the defendant.

49. Although some of the barristers interviewed did sit as Recorders, the information given here was mostly second-
hand and that should be borne in mind. However, it is still important because practitioners’ views of sentencers and
juries seemed to affect their own view of the provisions and their application.
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Magistrates

CPS respondents, who had the most to say about magistrates, generally
considered that they had been more receptive to the provisions than judges
and juries. However, in view of the relative rarity of contested trials in the
magistrates’ courts, it was felt that the provisions played a lesser role here
than in the Crown Court.

Some CPS respondents and defence solicitors thought that the impact of the
provisions upon magistrates may have been restricted for another reason,
namely, that magistrates may have looked on silent defendants unfavourably
even before the provisions were introduced:

‘It may well be very difficult psychologically...in any event not to
have put some construction on someone’s silence [even] before the
new laws, so maybe nothing’s really changed! [CPS]

Some of the defence solicitors who presented cases in court thought that
magistrates sometimes found it hard to understand the pressures and
difficulties of providing legal advice or being detained at the police station.
In contrast, others said that they had found magistrates to be sympathetic to
the defence position.

Juries

Without being able to question jurors directly, much of what was said about
them by respondents was clearly speculative and impressionistic.
Nevertheless, a number of viewpoints were expressed. Both barristers and
CPS respondents tended to believe that juries wanted to hear from
defendants and took the view that, if defendants had nothing to hide, they
would be prepared to give evidence.

‘Juries have always wanted to know what you had to say....There
are certain things which influence a jury massively and not
hearing an explanation in a compelling case is one of the things
that affects them. [Barrister]

They felt that jurors tended to have the same view about silence at the
police station.® Some barristers speculated that juries might sometimes have
drawn inferences from a defendant’s silence even prior to the provisions.*

50. Recent evidence suggests that the public are increasingly supportive of the changes contained in the provisions. The
1994 British Social Attitudes Survey revealed that only 31 per cent of respondents thought that someone should
have a right to remain silent under police questioning — down from 42 per cent in the 1990 survey (Social and
Community Planning Research, 1995).

51. Inastudy conducted prior to the CIPOA, Zander and Henderson (1993) showed that a clear majority of prosecution
and defence barristers believed that juries did learn when the defendant had been silent in response to police
questions. The authors commented: "If jurors hear evidence to the effect that the defendant was silent in response
to police questions they may draw adverse inferences whether they are instructed to do so or not. No-one can
prevent them from doing so".
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They suspected that juries might have done this in cases where the
prosecution case was already very strong. The possibility that juries may
frequently have been aware of a defendant’s silence and have taken a dim
view of it prior to the CJPOA raises questions about the extent of the
provisions’ impact.

For other reasons, many barristers and CPS respondents had doubts about
the impact of the provisions. One view was that relatively subtle changes in
the law do not have a great impact on jurors. Jurors may tend to regard the
judge’s summing-up on the issues of silence and inferences as simply another
instruction for them to note (or, alternatively, may not truly understand it).
Those who held this view thought that, whatever judicial directions the jury
received, all were subservient to the ‘beyond reasonable doubt’ stricture
which would stay uppermost in their minds:

‘It’s the first thing they hear at the start of a trial, that the
prosecution must prove its case and must prove it so they’re sure. If
they’re not sure, whether the defendant gives evidence or not, I
don’t think they will change their minds! [CPS]

Others thought that, although juries did like to hear from defendants, they
were also very sensitive to issues of fairness and might react against the
prosecution using silence evidence if they felt it was unfair to do so. Some
CPS lawyers felt that it was especially difficult to persuade juries to draw
inferences when a defendant had been silent at the police station but had
testified in court (i.e. the silence had not taken place in front of them).

A number of respondents stressed that it was a defendant’s credibility, rather
than whether or not he or she was silent, which influenced juries. However,
issues of silence are inevitably bound up with issues of credibility. If more
defendants are testifying, this will mean more cases in which juries have the
opportunity to assess a defendant’s character and credibility at first hand.

A contrasting view was that juries have been receptive to the provisions to
the point that they may even now ascribe too much weight to silence
evidence. In particular, respondents who thought this (mostly defence
barristers) were concerned that jurors might be unsure about the kind of
inference they are allowed to draw. For example, they were worried either
that juries might neglect the fact that there has to be a prima facie case
under section 35, or that under section 34 they might draw straightforward
inferences of guilt from silence rather than ones of fact.
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Type of inferences

The provisions allow for different types of inference to be drawn, depending
upon the stage at which the silence occurred. For example, under section
34, the court or jury may draw adverse inferences relating to the particular
fact which the accused ‘could reasonably have been expected to mention
when questioned’. Inferences under section 35, on the other hand, are more
general: the section simply states that the court or jury can draw inferences
from an accused’s failure to testify.

One of the respondents’ principal concerns related to the type of inferences
that could be drawn. Many (especially defence barristers) felt that juries
would not know what sort of inference to draw. For example, when is it
‘reasonable’ for a defendant not to mention something? What exactly is a
‘proper’ inference?*

‘Although the law says that you mustn’t infer guilt, I'm not sure
juries can go through those sorts of gymnastics in their minds and
will say to themselves, ‘well, we can draw proper inferences but we
aren’t told what a proper inference is. We mustn’t say he’s guilty,
but what then is the point of drawing an inference?” [Barrister]

Others disagreed (usually barristers who mostly prosecuted and CPS
respondents), saying that juries were perfectly well equipped to do this and
were readily able to assess the reasonableness (or otherwise) of a defendant’s
silence. Some added that, like many other legal concepts, inferences have a
readily understandable and ‘common sense’ interpretation. Nevertheless, the
weight of opinion was that juries might have some trouble in knowing what
sort of inference they were allowed to draw. As one barrister (who also sat
as a Recorder) stressed, judges tend to be reluctant to give juries examples of
what an appropriate inference might be for fear of pushing them too far in
one direction.

Inferences from silence and case outcome

Doubts have been expressed about whether curtailing the right of silence
would lead to an incremental rise in convictions (Leng, 1993; O’Reilly,
1994). Indeed, the research evidence suggests, at the least, that silence does
not raise a defendant’s chances of acquittal (e.g. Zander and Henderson,
1993; Moston et al., 1992) or that it actually increases the likelihood of
conviction (Leng, ibid.; Williamson, 1990; Phillips and Brown, 1998).

52. One barrister thought that the problem stemmed from the provisions being a copy of those operating in the judge-
only ‘Diplock’ courts in Northern Ireland. He argued that judges are readily able to determine questions of
admissibility and whether inferences should be drawn at the same time. If inferences are not admissible, judges,
with their legal training, are then able to exclude any further consideration of a defendant’s silence. Juries were
thought to be far less well equipped to do this.
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Any attempt to assess whether the new provisions have had an effect on the
level of convictions faces several major difficulties. Firstly, the proportion of
offences which result in a contested trial is very small and the proportion of
these which involve silence evidence in a salient way is much smaller still
(Leng, 1993). Secondly, in those cases which do go to trial, the verdict can
be influenced by a wide range of factors. To try and isolate the effect of just
one of those factors — in this case, the CIPOA provisions — would be very
problematic. Thirdly, even in cases where silence evidence plays a significant
part in the trial, it is impossible to know whether juries or magistrates do
actually draw inferences in coming to their verdict.

For these reasons, the study did not collect quantitative data about the
outcome of cases in which silence issues were raised. However, it did
examine the official statistics on convictions and plea to see whether any
trends were discernible which might be linked to the provisions. Those
interviewed were also asked about their perceptions of the impact of the
provisions in these respects.

Statistics on convictions and plea
The following tables show the conviction rates for magistrates’ courts and
Crown Courts over the past six years (the provisions came into force in April

1995).

Table 4.1(a): Convictions and dismissals at magistrates’ courts
1992-1998

1992 1994 1996 1998

Percentage of hearings

resulting in conviction 98 98 98 98
Percentage of contested
hearings resulting in dismissal 23 23 24 26

Table 4.1(b): Convictions and acquittals in the Crown Court
1992-1998

1992 1994 1996 1998

Percentage of hearings

resulting in conviction 91 90 91 89
Percentage of contested
hearings resulting in dismissal 44 43 40 43

Notes: 1. Source (both tables): CPS data.
2. Tables relate to prosecutions by the CPS only.
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Tables 4.1(a) and (b) show that the proportion of contested cases in the
magistrates’ courts resulting in dismissal increased slightly between 1992
and 1998. In the Crown Court the level of acquittals has remained about the
same over the same period (albeit there was a drop in 1996). But, in
magistrates’ courts the overall rate of convictions (i.e. convictions after trial
plus guilty pleas) has remained constant. There has been a slight decline in
the Crown Court. These changes are relatively small. None of them point to
any increase in convictions during the period since the CIPOA was
introduced. They are likely to be due to important procedural changes in the
handling of court business. In particular, the introduction of ‘plea before
venue’ in October 1997 means that many defendants who used to be
directed to the Crown Court for trial, where they ended up pleading guilty,
now plead guilty in the magistrates’ court and are convicted there. This has
had the effect of increasing the not guilty plea rate and decreasing the
conviction rate in the Crown Court (Home Office, 1999). The increase in
1998 in the percentage of contested hearings resulting in an acquittal may
also reflect the abolition of oral committals in new cases from April 1997
(Home Office, ibid.).

Some respondents mentioned a possible effect of the provisions in
increasing the level of guilty pleas (see below). However, in the previous
chapter it was reported that the rate at which suspects provided admissions
during police interviews had not increased. In so far as admissions are
precursors to later guilty pleas, it would not therefore be expected that
guilty pleas would have increased. Indeed, Tables 4.2(a) and (b) show that
the level of guilty pleas at magistrates’ courts has remained broadly the same
and that in the Crown Court has dropped slightly since the CJIPOA
provisions were introduced. The change in the Crown Court figures is likely
to be attributable to the causes mentioned in the previous paragraph.

Table 4.2(a): Guilty pleas in magistrates’ court cases 1992-1998

1992 1994 1996 1998

Percentage of cases in which
a guilty plea was entered 82 81 81 81

Table 4.2(b): Guilty pleas in Crown Court cases 1992-1998

1992 1994 1996 1998

Percentage of cases in which
a guilty plea was entered 80 76 77 74

Notes: 1. Source (both tables): CPS data.
2. Tables relate to prosecutions by the CPS only.
3. Guilty pleas include both timeous and late guilty pleas.
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The fact that the figures show no significant change in rates of convictions,
acquittals and guilty pleas indicates only that the provisions are not having a
national, aggregate effect. This does not rule out the possibility (suggested
by some respondents — see below) that the provisions are leading to more
convictions in those trials which involve issues of silence, although this will
be a very small proportion of all cases.

The lack of change in the conviction rate since the introduction of the
provisions mirrors the findings of Jackson, Wolfe’s and Quinn’s
(forthcoming) study of equivalent legislation in Northern Ireland. Both their
own survey and official statistics indicated no impact in terms of more
convictions. Indeed, for non-scheduled defendants (i.e. those not charged
with terrorist offences) at least, they found a decline in convictions.

Jackson, Wolfe and Quinn concluded that trial judges are not so much
interested in the issue of whether or not a defendant remains silent than in the
strength of the prosecution case. It appeared, therefore, that the change in the
law had not altered the emphasis upon the fundamentals of due process.

In contrast, a study of the impact of similar change to the right of silence in
Singapore (Khee-Jin Tan, 1997) indicated that the Singaporean courts were
growing increasingly keen on drawing inferences from silence. The author
concluded that this reflected a cultural shift in the courts and in wider
society away from ‘pro-accused rules and standards’ and towards tougher
attitudes on crime.

The views of practitioners

Given the difficulty of untangling the factors that influence a verdict, it is not
surprising that respondents were often uncertain about what effect the
provisions may have had upon conviction rates. CPS respondents generally
thought that it was difficult to establish whether the provisions had led to
more convictions (although a few respondents thought that there had been
some increase):

‘I'm not sure it's made very much difference to the actual amount
of guilty verdicts we get! [CPS]

A more commonly held view was that by adding to the available evidence,
the provisions had made securing convictions more likely where the
prosecution case was already sound:

‘It won't prove cases that we otherwise wouldn'’t prove .... but what

it does do is make sure that we can get more convictions on cases
which are proved by other evidence! [CPS]
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In addition, some CPS respondents thought that more people were pleading
guilty since the introduction of the provisions.

Barristers’ views varied. Some thought that the pressure the provisions put
on defendants to testify and their subsequent performance in the witness
box were leading to more convictions:

‘Unquestionably they [the provisions] lead to more people being
convicted. | don’t see how anyone could argue otherwise because so
often defendants convict themselves! [Barrister]

However, others felt that the provisions had probably had little effect:

‘There are too many aspects to a conviction, you just don’'t know
what affects a jury’s decision! [Barrister]

A few respondents suggested that, by encouraging suspects and defendants
to give an account, the provisions might even have led to greater numbers of
acquittals.

Some respondents expressed concern about the possibility of the provisions
leading to more wrongful convictions. No-one mentioned any cases in which
they thought this had already happened but some respondents referred to
other well-known miscarriages of justice, such as the ‘Tottenham three’ case,
arguing that these had occurred despite the right of silence still being intact.
In speculating what would happen in a similar situation now, they suggested
that the chances of a wrongful conviction might now be even higher. This
opinion was partly based on a view that the provisions made it easier for the
prosecution to prove its case, even if it was weak. It was also based on the
view that the provisions, along with other measures introduced by the
Criminal Procedure and Investigations Act 1996, represented a shift in
balance away from the defence and towards the prosecution. However,
other respondents expressed a contrary view. They pointed out that,
because the question of inferences could only supplement the prosecution
case, the influence of the provisions was necessarily limited.
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It is clear from the findings presented in the preceding chapters that the
right of silence provisions in the CJPOA have had a marked impact on both
pre-trial and trial practices. For example, the report has shown that there has
been a notable reduction in the exercise of silence among suspects in police
custody and that the police are making regular use of the ‘special warning’
provisions in ss.36 and 37. There also appear to be clear changes in practice
by legal advisers in the way in which they advise clients who are held for
guestioning and in the preparedness of police officers to disclose
information prior to interview. There is also fairly clear consensus that more
defendants are now testifying at trial. For their part, CPS lawyers and
prosecution barristers are ready, where appropriate, to invite courts to draw
inferences from defendants’ refusals to answer police questions, explain
incriminating circumstances or to testify. It also appears that defence
barristers are more frequently advising defendants to enter the witness box.
And judges are including the issue of appropriate inferences when summing up.

However, it is much less clear whether the effect of these changes in
practice has been to increase to any noticeable extent the likelihood of
defendants being charged and convicted. There is also considerable debate
about the implications of the provisions in terms of their fairness towards
the defendant. Some have argued that they affect the onus of proof and that
the burden is now effectively upon the defence to prove innocence in cases
where the defendant has exercised his or her right to silence. There are also
concerns about the fairness of the provisions for vulnerable defendants and
those who have received no legal advice or only poor advice.

This chapter takes up and discusses the three issues raised above: changes in
practices and their significance; the impact on charges and convictions; and
fairness to the defence. It concludes by considering what further work might
be undertaken in this area.

Changes in practice among defendants and criminal
justice practitioners
It is a common feature of research on the criminal justice system that it is

relatively easy to identify the impact of statutory reforms on activities or
processes but harder to pinpoint their effects on outputs. This sometimes
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results in ‘process oriented’ research being denigrated. But, it may be argued
that it is vital to understand how statutory changes have impacted on
activities and processes if we are to be able to assess whether any changes in
outputs might also be expected and to what they might be attributed. The
point also needs to be made that changes in activities and processes may, in
themselves, bring benefits not in terms of a change in the outcome but in
terms of a result achieved more efficiently.

It is important to keep these considerations in mind when examining the
impact of the CIPOA provisions. In particular, the end-products in question —
charges and convictions — are subject to such a range of influences, which
do not remain stable over time, that identifying the impact of this particular
legislation in isolation from other factors is complex. For example, changes
in the law on disclosure contained in the Criminal Procedure and
Investigations Act 1996 may have had an impact by reducing the number of
‘ambush’ defences at court.

It might, in any event, be expected that any resulting changes in charges and
convictions stemming from the right of silence provisions would be slight.
Firstly, only a relatively small minority of suspects exercised their right of
silence either at the police station or at trial before the provisions were
introduced. Secondly, the main target of the legislation was ‘professional’
criminals, who form a minority of a minority.

Judged in these terms, what is the significance of the changes in activities
and processes which the research has identified? There are strong grounds
for arguing that the provisions have led to greater efficiencies in the
investigative and prosecution process. Although not universal practice, it
seems that it has become more common for investigating officers to disclose
the salient features of the evidence against suspects to their legal advisers
prior to a first interview. This enables legal advisers to provide better advice
as to whether refusal to answer police questions is a viable tactic. Thus,
where the evidence is already strong, the adviser may suggest that there is
little point in refusing to answer. But, where it is weak and the possibility of
charges is slight, silence may still be an appropriate response.

Without such disclosure, the adviser may well initially counsel silence while
waiting to learn the nature and strength of the evidence from the direction
of police questions. Alternatively, if the suspect does answer questions, the
adviser may seek to stop the interview if the police adduce evidence which
has not previously been disclosed, in order for a legal consultation to take
place. Although the apparent increase in pre-interview disclosure may not
ultimately affect the outcome in terms of whether the suspect is charged or
not, it may mean that this decision is arrived at more efficiently.
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There is a second respect in which the provisions may have helped the
investigation and prosecution process. Many officers interviewed during the
study pointed out that the fact that more suspects were now answering
guestions meant that they could proceed with checking the stories
provided. While, in the immediate term, this could involve them in more
work, it could lead to efficiencies further down the line. Thus, weak cases
could be stopped earlier, but the prosecution’s hand could be strengthened
in cases which proceeded to court. In some instances, it might have
prevented ‘ambush’ defences being raised at trial. Again, the eventual
outcome of the case might not necessarily have been different, but would
have been arrived at more efficiently.

The third area in which the new law may have been of assistance is in
increasing the certainty of convictions. Thus, some CPS lawyers and
barristers who were interviewed noted that it was not unusual to draw the
court’s attention to the issue of inferences from silence, notwithstanding
that the other available evidence against the defendant was probably already
sufficient to secure a conviction. Without them labouring the point, the fact
that defendants had refused to answer police questions, explain
incriminating circumstances or testify at trial, could be presented by the
prosecution as an additional plank of the evidence. Some prosecution
barristers were at pains to point out that they did not restrict reference to
silence to situations in which they felt it might tilt the balance in a weak
case. They were, in fact, uneasy about using the provisions in this way since
they felt that to do so would come to be interpreted as flagging up that the
case was weak.

Charges and convictions

The right of silence provisions were not introduced in the expectation that
they would lead to large-scale increases in successful prosecutions. Indeed,
the statistical data presented in this study tend to suggest that there have not
been changes in the proportions of suspects charged, the level of guilty pleas
or the proportion of defendants who are convicted, which can be related to
the introduction of the provisions. The rate at which suspects provide
admissions during police interviews also appears to have remained static.

The hope was that the provisions would: (a) prove to be an additional
weapon against ‘professional’ criminals who were alleged to evade justice by
hiding behind a wall of silence; and (b) that they would help to secure
convictions in ‘appropriate’ cases. It is difficult to say for certain whether
and, if so, to what extent the first of these benefits has accrued. Because of
the practical difficulties involved, the observational study did not seek to
identify a sub-sample of those who might be termed ‘professional’ criminals
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or to track their progress through the courts. There was some evidence of a
particularly steep decline in exercise of silence among more serious
offenders (although these do not necessarily equate to ‘professional’).
However, the police view, reinforced by conversations with defence legal
advisers, was that ‘professional’ criminals sometimes maintained their
previous strategy of non-response, which could prove effective if there were
insufficient evidence to charge. Alternatively, they deployed a range of
tactics to counter the new provisions (see Chapter 3). They were sceptical
about whether the new law had had a significant impact upon this group.

In terms of whether the provisions have helped to secure convictions in
‘appropriate’ cases, the evidence is slightly more positive, albeit not
conclusive. As noted above, CPS lawyers and prosecution barristers were not
necessarily averse to making use of the provisions and saw them as a useful
weapon in their armoury. However, the theme which comes through from
interviews with them is that silence evidence would rarely tip the balance in
favour of prosecution or securing a conviction. In effect, it was unlikely that
the provisions resulted in many more cases being successfully prosecuted
than before, although they were used in support of the existing evidence in
cases which would probably have been successfully prosecuted previously.
One reason for this is that prosecutors tended to favour evidence which they
considered had greater probative value (for example, eyewitness accounts or
forensic evidence). The value of silence was often seen more in terms of
undermining the defendant’s credibility than directly strengthening the
prosecution case. There was a fear that over-reliance upon it might be taken
to indicate that the rest of the case was weak. There were also other
sensitivities which worked against over-playing the silence issue: for
example, the wish not to be seen by the jury as being unfair to the
defendant.

Of course, while it is possible to infer what impact the provisions may have
had on convictions from the use made of them in court, it is not possible to
know for certain because key aspects of decision-making in the criminal
justice system are hidden from view. Thus, it is not known to what extent —
if any — defendants elect to plead guilty because, for example, they now
consider it hopeless to raise a defence at a late stage which they failed to
mention earlier.®® Nor is it known to what extent magistrates are influenced
in their decision making, because they do not provide reasons for their
verdicts. And, most crucially, what goes on in the jury room is not open to
scrutiny and it is not known what weight jurors attach to the defendant’s
silence and what kinds of inferences they draw.

53. Those in receipt of legal advice would almost certainly have been advised to raise such a defence during the police
interview — see Chapter 3.
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Fairness to the defendant
The burden of proof

A number of issues were raised during the research, which might broadly be
categorised as relating to the fairness to the defendant of the inferences from
silence provisions. One concern was that the provisions went against the
central tenet of the law that the burden of proof rests upon the prosecution.
The defendant is presumed innocent until proven guilty. It is up to the
prosecution to prove their case beyond reasonable doubt and the defendant
has no obligation to answer police questions or enter the witness box. Those
who argued that this situation had changed, maintained that while legally the
burden of proof remains upon the prosecution, in practice there was now an
obligation on defendants to account for their silence and that this was
tantamount to requiring them to demonstrate their innocence.

It is difficult to refute such suggestions on the basis of this research. It might
be argued that whether one regards the onus of proof as effectively having
shifted depends on the ideological standpoint adopted. Those who maintain
that there has not been a change point out that the prosecution still has to
prove its case beyond reasonable doubt and that a defendant cannot be
convicted on the basis of silence evidence alone. Critical to the debate is the
way in which such evidence is viewed and whether it should be seen as
qualitatively different from other forms of evidence. At one extreme are
those who would argue that a defendant’s silence in response to questioning
or at trial provides no substantial form of evidence at all. At the other are
those who maintain that it is no different in kind from other forms of
evidence and places no greater burden on the defence. To take a concrete
instance, juries have always been able to draw inferences from incriminating
circumstances: for example, where a suspect is found close to the scene of a
night-time burglary, trying to hide from the police. The facts demand an
explanation. Going a stage further by stipulating that the failure to give such
an explanation also provides the basis for inferences could be argued to be a
logical extension.

Whatever philosophical standpoint is adopted, it seems clear that the change
in the law has not led to undue practical disadvantage to defendants. Firstly,
there is little evidence of prosecutors using the provisions to tilt the scales in
weak cases to bring them to court, thereby putting the defence on the back
foot in having to deal with the matter of the defendant’s silence as a central
issue in the case. Secondly, as already noted, the conviction rate has not
shown any consistent rise which might suggest that the tide has turned
against defendants. Thirdly, while it seems that more defendants are
testifying, this is not necessarily indicative of a shift in the onus of proof. The
great majority of defendants already testified prior to the change in the law.
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The reason for the increase is probably strategic decisions by defence
lawyers to put their client in the witness box in order to account for their
earlier silence. This might be regarded as qualitatively little different from a
decision to put a defendant on the stand in order to account for other
incriminating evidence. It is a calculated decision based on the nature and
extent of the evidence and on the client’s likely performance in court.

Vulnerable defendants

In situations in which their clients were vulnerable in some way — for
example, through age or learning disability — defence barristers sometimes
expressed concern that they felt under pressure to put them in the witness
box. If they failed to do so, the jury might question why. Defence barristers
are not able to make statements explaining the reasons why their clients
have chosen not to testify. Rather than risk inferences adverse to their client
being drawn, the decision was sometimes taken to put defendants in the
witness box and run the risk of them coming across poorly and damaging
their case.

These fears clearly raise the spectre of miscarriages of justice. As yet, no
such cases are known to have come to light. The research suggests grounds
for optimism that the risk is minimal. Firstly, the CJPOA provides that
inferences under s.35 do not apply if the accused’s mental condition makes
it ‘undesirable’ for him or her to testify. Secondly, defence counsel may
adduce expert medical evidence of their client’s vulnerability in order to
explain why they are not giving evidence. This may not necessarily preclude
inferences being drawn, but judges may warn juries to exercise caution in
doing so. Thirdly, where the defendant’s vulnerability was obvious when
they testified, this might elicit sympathy from the judge and jury. Judges are
able, where required, to protect defendants from overly hostile or unfair
cross-examination. Lastly, where the defendant has remained silent at the
police station, the Act limits the drawing of inferences to situations in which
it was reasonable to expect him or her to mention facts later relied on in his
or her defence. It is open to defence counsel to adduce evidence of
circumstances which made it unreasonable to expect their client to have
answered police questions. As yet, however, there is relatively little case law
to help in defining the kinds of circumstances in which it would be
reasonable for a defendant to refuse to answer questions.

Legal advice and silence at the police station
Although around 40 per cent of suspects interviewed by the police receive
legal advice while in police custody, the remainder do not. The issue

therefore arises of whether it is fair that the provisions should apply in cases
where the suspect has not had the benefit of expert advice. While every
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suspect is now given ample opportunity to obtain advice and is told that this
is a free service, some may not realise that they would benefit from it. Police
officers interviewed during the course of the study pointed to a certain lack
of understanding of the new caution among those unfamiliar with arrest.

The issue of potential unfairness has arisen in the limited context of the delay
of access to legal advice under s.58 of the Police and Criminal Evidence Act.
In the European Court of Human Rights judgement in the Murray case, it was
held to be in contravention of the European Convention on Human Rights for
adverse inferences to be drawn in circumstances in which access to legal
advice had been temporarily denied after it had been requested. Legislative
effect to this judgement has now been given.>* However, this case relates only
to situations in which legal advice has actually been requested by the suspect.
Where it has not been, it is open to the court to draw inferences from the
suspect’s silence in appropriate circumstances.

The research was unable to answer the question of whether suspects were
disadvantaged in cases in which they did not request legal advice. Certainly,
suspects who are not legally advised tended to answer police questions more
frequently but this may be related less to lack of advice than to the less
serious nature of the offences for which they were typically arrested. One
way of responding to the concerns about this issue would be to prohibit the
drawing of inferences in situations in which suspects were not legally
advised or to allow this only with a warning to the jury about doing so.
However, this would probably be too sweeping a response. Among those
who do not seek legal advice there may be many — including ‘professional’
criminals and regular offenders — who fully realise the implications of their
decision and understand the basic message of the caution. It would be
difficult to differentiate those cases in which it might be reasonable for
inferences to be drawn because there was this level of understanding from
those in which it was lacking. The best compromise might be to take steps
through appropriate police training or provision of adequate documentation
to ensure that those who did not request a lawyer in custody were as fully
informed as possible about the meaning of the caution.

A somewhat different issue is whether it is fair that inferences should be
capable of being drawn where the suspect has received legal advice but that
advice is poor. It is clear from the decided cases that this would not be
sufficient to prevent a judge putting the issue of inferences to the jury. The
key factor for the jury to consider is the reason for the accused accepting the
legal advice which he or she was given. In other words, it is not enough for
defendants to argue that it was reasonable for them to exercise their right of
silence simply because their solicitors told them to. This approach, which
regards defendants as rational decision-makers, appears to be a fair one. It is

54. Section 57 Youth Justice and Criminal Evidence Act 1999. This provision will be implemented once an appropriate
change has been made to the caution in PACE Code C.

7%



The right of silence: the impact of the Criminal Justice and Public Order Act 1994

designed to prevent unscrupulous offenders from evading justice by
resorting to the ‘bad brief’ defence, while allowing the vulnerable or naive
the opportunity to appeal to the sympathy of the court. It was argued by
some of those interviewed that providing reasons for following a solicitor’s
advice would mean revealing details of private conversations between
lawyer and client and amount to a waiver of legal professional privilege. This
might have adverse effects for the relationship of professional trust between
solicitor and client. While there is this risk, it might be argued that the
interests of justice may sometimes override such considerations. And, a way
of overcoming the problem, suggested by some respondents, was for legal
advisers to state on tape at the start of police interviews the advice they had
given and the reasons for it.

Further work

The research described in this report has provided considerable insight into
the way that the new provisions are working. It also points towards issues
which it is worthwhile exploring further. These include:

« decision-making by suspects and defendants: how do suspects and
defendants decide whether or not to exercise their right of silence
under the new provisions? How do such decisions vary between
legally advised suspects and others and how do they relate to the
disclosure of information by the police?

« the extent to which the provisions affect vulnerable groups

« the impact of the provisions on those who could be described as
‘professional’ criminals

« developments in case law on inferences from silence after the
implementation of the Human Rights Act 1998 in October 2000.

Perhaps the most significant outstanding question to be addressed is the way
in which juries treat silence evidence. In particular, it would be important to
know what weight is attached to such evidence in relation to other evidence
and the nature of the inferences drawn. For example, to what extent do
juries disregard silence evidence, or treat it as undermining the defendant’s
credibility, as controverting particular facts which are asserted at trial or as
directly indicative of guilt? Examining such issues could usefully be done in
the context of a broader look at the way in which juries come to their
decisions. Currently, due to the present prohibition on jury research, there is
little scope to explore these issues but they would form an important agenda
for research if this situation changed.
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Criminal Justice and Public Order Act 1994: sections 34-38

Inferences from accused’s silence

34.(1) Where, in any proceedings against a
person for an offence, evidence is given that the
accused —

(@)

(b)

at any time before he was charged with the
offence, on being questioned under
caution by a constable trying to discover
whether or by whom the offence had been
committed, failed to mention any fact
relied on in his defence in those
proceedings; or

on being charged with the offence or
officially informed that he might be
prosecuted for it, failed to mention any
such fact,

being a fact which in the circumstances existing
at the time the accused could reasonably have
been expected to mention when so questioned,
charged or informed, as the case may be,
subsection (2) below applies.

(2) Where this subsection applies —

G))

A magistrates’ court, in deciding whether
to grant an application for dismissal made
by the accused under section 6 of the
Magistrates’ Courts Act 1980 (application
for dismissal of charge in course of
proceedings with a view to transfer for
trial);

7
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(b) A judge, in deciding whether to grant an
application made by accused under —

(i) Section 6 of the Criminal Justice Act
1987 (application for dismissal of
charge of serious fraud in respect of
which notice of transfer has been
given under section 4 of that Act); or

(i) paragraph 5 of Schedule 6 to the
Criminal Justice Act 1991 (application
for dismissal of charge of violent or
sexual offence involving child in
respect of which notice of transfer has
been given under section 53 of that
Act);

(c) the court, in determining whether there is
a case to answer; and

(d) the court or jury, in determining whether
the accused is guilty of the offence
charged,

may draw such inferences from the failure as
appear proper.

(3) Subject to any directions by the court,
evidence tending to establish the failure may be
given before or after evidence tending to
establish the fact which the accused is alleged to
have failed to mention.

(4) This section applies in relation to
questioning by persons (other than constables)
charged with the duty of investigating offences
or charging offenders as it applies in relation to
questioning by constables; and in subsection (1)
above “officially informed” means informed by a
constable or any such person.

(5) This section does not —

(a) prejudice the admissibility in evidence of
the silence or other reaction of the
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Effect of
accused’s
silence at
trial

accused in the face of anything said in his
presence relating to the conduct in respect
of which he is charged, in so far as
evidence thereof would be admissible
apart from this section; or

(b) preclude the drawing of any inference
from any such silence or other reaction of
the accused which could properly be
drawn apart from this section.

(6) This section does not apply in relation to a
failure to mention a fact if the failure occurred
before the commencement of this section.

(7) In relation to any time before the
commencement of section 44 of this Act, this
section shall have effect as if the reference in
subsection (2)(a) to the grant of an application
for dismissal reference to the committal of the
accused for trial.

35.(1) At the trial of any person who has
attained the age of fourteen years for an offence,
subsections (2) and (3) below apply unless —

(a) the accused’s guilt is not in issue; or

(b) it appears to the court that the physical or
mental condition of the accused makes it
undesirable for him to give evidence;

but subsection (2) below does not apply if, at
the conclusion of the evidence for the
prosecution, his legal representative informs the
court that the accused will give evidence or,
where he is unrepresented, the court ascertains
from him that he will give evidence.

(2) Where this subsection applies, the court
shall, at the conclusion of the evidence for the
prosecution, satisfy itself (in the case of
proceedings on indictment, in the presence of
the jury) that the accused is aware that the stage
has been reached at which evidence can be
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given for the defence and that he can, if he
wishes, give evidence and that, if he chooses not
to give evidence, or having been sworn, without
good cause refuses to answer any question, it
will be permissible for the court or jury to draw
such inferences as appear proper from his failure
to give evidence or his refusal, without good
cause, to answer any question.

(3) Where this subsection applies, the court or
jury, in determining whether the accused is
guilty of the offence charged, may draw such
inferences as appear proper from the failure of
the accused to give evidence or his refusal,
without good cause, to answer any question.

(4) This section does not render the accused
compellable to give evidence on his own behalf,
and shall accordingly not be guilty of contempt
of court by reason of a failure to do so.

(5) For the purposes of this section a person
who, having been sworn, refuses to answer any
question shall be taken to do so without good
cause unless —

(@) he is entitled to refuse to answer the
guestion by virtue of any enactment,
whenever passed or made, or on the
ground of privilege; or

(b) the court in the exercise of its general
discretion excuses him from answering it.

(6) Where the age of any person is material for
the purposes of subsection (1) above, his age
shall for those purposes be taken to be that
which appears to the court to be his age.

(7) This section applies —
(a) in relation to proceedings on indictment
for an offence, only if the person charged

with the offence is arraigned on or after
the commencement of this section;
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(b)

in relation to proceedings in a magistrates’
court, only if the time when the court
begins to receive evidence in the
proceedings falls after the commencement
of this section.

36.(1) Where —

(@)

(@)

(b)

()

a person is arrested by a constable, and
there is -

(i) on his person; or
(ii) in or on his clothing or footwear; or
(iii) otherwise in his possession; or

(iv) in any place in which he is at the time
of his arrest, any object, substance or
mark, or there is any mark on any such
object; and

that or another constable investigating the
case reasonably believes that the presence
of the object, substance or mark may be
attributable to the participation of the
person arrested in the commission of an
offence specified by the constable; and

the constable informs the person arrested
that he so believes, and requests him to
account for the presence of the object,
substance or mark; and

the person fails or refuses to do so,

then if, in any proceedings against the person for
the offence so specified, evidence of those
matters is given, subsection (2) below applies.

(2) Where this subsection applies —

G))

a magistrates’ court, in deciding whether
to grant an application for dismissal made
by the accused under section 6 of the

81

Effect of
accused’s
failure or
refusal to
account for
objects,
substances
or marks..



The right of silence: the impact of the Criminal Justice and Public Order Act 1994

(b)

(c)

(d)

Magistrates’ Courts Act 1980 (application
for dismissal of charge in course of
proceedings with a view to transfer for
trial);

a judge, in deciding whether to grant an
application made by the accused under -

(i) section 6 of the Criminal Justice Act
1987 (application for dismissal of
charge of serious fraud in respect of
which notice of transfer has been
given under section 4 of that Act);

or

(ii) paragraph 5 of Schedule 6 to the
Criminal Justice Act 1991 (application
for dismissal of charge of violent or
sexual offence involving child in
respect of which notice of transfer has
been given under section 53 of that
Act);

the court, in determining whether there is
a case to answer: and

the court or jury, in determining whether
the accused is guilty of the offence
charged,

may draw such inferences from the failure or
refusal as appear proper.

(3) Subsections (1) and (2) above apply to the
condition of clothing or footwear as they apply
to a substance or mark thereon.

(4) Subsections (1) and (2) above do not apply
unless the accused was told in ordinary language
by the constable when making the request
mentioned in subsection (1) (c) above what the
effect of this section would be if he failed or
refused to comply with the request.
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(5) This section applies in relation to officers of
customs and excise as it applies in relation to
constables.

(6) This section does not preclude the drawing
of any inference from a failure or refusal of the
accused to account for the presence of an
object, substance or mark or from the condition
of clothing or footwear which could properly be
drawn apart from this section.

(7) This section does not apply in relation to a
failure or refusal which occurred before the
commencement of this section.

(8) In relation to any time before the
commencement of section 44 of this Act, this
section shall have effect as if the reference in
subsection (2)(a) to the grant of an application
for dismissal was a reference to the committal of
the accused for trial.

37.(1) Where -

(a) a person arrested by a constable was found
by him at a place at or about the time the
offence for which he was arrested is
alleged to have been committed; and

(b) that or another constable investigating the
offence reasonably believes that the
presence of the person at that place and at
that time may be attributable to his
participation in the commission of the
offence; and

(c) the constable informs the person that he
so believes, and requests him to account
for that presence; and

(d) the person fails or refuses to do so,

then if, an any proceedings against the person

for the offence, evidence of those matters is
given, subsection (2) below applies.
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(2) Where this subsection applies —

(@)

(b)

(c

(d

a magistrates; court, in deciding whether to
grant an application for dismissal made by the
accused under section 6 of the Magistrates’
Courts Act 1980 (application for dismissal of
charge in course of proceedings with a view to
transfer for trial);

a judge, in deciding whether to grant an
application made by the accused under -

(i) section 6 of the Criminal Justice Act 1987
(application for dismissal of charge of
serious fraud in respect of which notice of
transfer has been given under section 4 of
that Act);

or

(ii) paragraph 5 of Schedule 6 to the Criminal
Justice Act 1991 (application for dismissal
of charge of violent or sexual offence
involving child in respect of which notice
of transfer has been given under section
53 of that Act);

the court, in determining whether there is a
case to answer; and

the court or jury, in determining whether the
accused is guilty of the offence charged,

may draw such inferences from the failure or refusal
as appear proper.

(3) Subsections (1) and (2) do not apply unless the
accused was told in ordinary language by the
constable when making the request mentioned in
subsection (1)(c) above what the effect of this
section would be if he failed or refused to comply
with the request.

(4) This section applies in relation to officers of
customs and excise as it applies in relation to
constables.
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(5) This section does not preclude the drawing
of any inference from a failure or refusal of the
accused to account for his presence at a place
which could properly be drawn apart from this
section.

(6) This section does not apply in relation to a
failure or refusal which occurred before the
commencement of this section.

(7) In relation to any time before the
commencement of section 44 of this Act, this
section shall have effect as if the reference in
subsection (2)(a) to the grant of an application
for dismissal was a reference to the committal of
the accused for trial.

38.(2) In sections 34, 35, 36 and 37 of this Act —

“legal representative” means an authorised
advocate or authorised litigator, as defined by
section 119(1) of the Courts of Legal Services
Act 1990; and

“place” includes any building or part of a
building, any vehicle, vessel, aircraft or
hovercraft and any other place whatsoever.

(2) In sections 34(2), 35(3), 36(2) and 37(2),
references to an offence charged include references
to any other offence of which the accused could
lawfully be convicted on that charge.

(3) A person shall not have the proceedings
against him transferred to the Crown Court for
trial, have a case to answer or be convicted of an
offence solely on an inference drawn from such
a failure or refusal as is mentioned in section
34(2), 35(3), 36(2) or 37(2).

(4) A judge shall not refuse to grant such an
application as is mentioned in section 34(2)(b),
36(2)(b) and 37(2)(b) solely on an inference
drawn from such a failure as is mentioned in
section 34(2), 36(2) or 37(2).
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(5) Nothing in sections 34, 35, 36 or 37
prejudices the operation of a provision of any
enactment which provides (in whatever
words) that any answer or evidence given by a
person in specified circumstances shall not be
admissible in evidence against him or some
other person in any proceedings or class of
proceedings (however described, and whether
civil or criminal).

In this subsection the reference to giving
evidence is a reference to giving evidence in
any manner, whether by furnishing
information, making discovery, producing
documents or otherwise.

(6) Nothing in sections 34, 35, 36 or 37
prejudices any power of a court, in any
proceedings, to exclude evidence (whether by
preventing questions being put or otherwise)
at its discretion.
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